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Thou Shalt Take No Gift” 


A WEEK before Christmas, 1959, Edward B. McConnell, Administrative 
Director of the Courts of New Jersey, issued the following notice: 

“The Supreme Court considers that it is improper for attorneys practicing 
in the courts to present gifts or gratuities to court clerks, attendants or 
other officers or employees. The cooperation of all members of the bar in 
this regard will be appreciated.” 

A similar announcement was made by the Appellate Division, First De- 
partment, in New York City. There it is in the form of a regular court 
rule, as follows: 

“No attorney shall give any gratuity or gift to any employee of any court 
or other governmental agency, where such attorney has had or is likely to 
have any professional or official transaction with such court or governmental 
agency. Any attorney who violates this rule shall be deemed guilty of pro- 
fessional misconduct within the meaning of Subdivision 2 of Section 90 
of the Judiciary Law.” 

The implications of this rule reach far beyond Christmas and far beyond 


lawyers and court house lawyers. Under the heading “Why Not Go All 
y ) g 
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the Way?” the New Jersey Law Journal 
proposes a rule even more far-reaching. 
“Not only lawyers but clients—litigants, 
individuals and corporations, should like- 
wise be prohibited from giving gifts to 
public employees. If there is a vice involved 
in such practices, there is certainly public 
need for proper standards in the field of 
administrative agencies and _ particularly 
where the regulators and the regulated are 
in frequent contact throughout the year 


WELCOME TO 


Tas month the Journal welcomes 8,000 
senior law students in leading American 
law schools to its circle of readers. Copies 
of this and succeeding issues are being sent 
direct to their college mailing addresses 
through the cooperation of the American 
Law Student Association. 

Students who have been learning what 
the law is and what it ought to be will 
see in the pages of this Journal that the 
narrowness of the gap between the two is 


1961 MEETING SCHEDULE OF 


‘Lue BOARD of Directors of the Ameri- 
can Judicature Society will hold its regular 
mid-year business meeting on Monday, 
February 20, in Chicago. The breakfast 
meeting will take place at 8:00 a.m. in the 
American Room at the Edgewater Beach 
Hotel. The Executive Committee will meet 
at breakfast on Sunday, February 19 in 
Room 191 of the Fdgewater Beach Hotel. 

A program will be sponsored by the So- 
ciety at the Mid-Central Regional Meeting 
of the American Bar Association, which 
will be held for lawyers in Illinois, Wis- 
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and year after year. To be truly effective, 
the prohibition should apply to all public 
officials, from top to bottom, to all types 
of givers—lawyers, laymen and corpora- 
tions, and to all forms of giving—tangibles, 
wining, dining and trips and all sorts of 
less obvious ‘expense account’ gifts.” 

The Bible sums it up very well: ‘““Thou 
shalt take no gift: for the gift blindeth 
the wise and perverteth the words of the 
righteous.” 


LAW STUDENTS 


a measure of the faithfulness with which 
members of the bench and bar discharge 
their responsibility to improve and mod- 
ernize the judicial machine even as they 
operate it. Our hope in sending these Jour- 
nals to law students is to interest them in 
this fight for better justice so that in future 
years they may join us in carrying it on. 

In the meantime—good luck in studies, 
examinations, job hunting and all, and let 
us hear from you after admission to the bar. 


THE JUDICATURE SOCIETY 


consin, Michigan, Ohio, Kentucky and 
Indiana from May 11-13 at the Claypool 
Hotel, Indianapolis. The annual meeting 
will take place on Wednesday, August 9 in 
the Chase Hotel, St. Louis. 

Announcement of the programs at the 
Indianapolis and St. Louis meetings, as well 
as at the fall regional meeting in Birming- 
ham, Alabama, will appear in succeeding 
issues of the Journal. All persons, whether 
or not they are members of the American 
Judicature Society, are invited and re- 
quested to attend these meetings. 











The Law... a disappearing profession? 
By ROSCOE POUND 


No LONG AGO the President of one of our great universities told us that 
the law was one of the disappearing professions—if not actually vanish- 
ing, yet bound to disappear because with the rapid progress of science 
need for it was ceasing. The only professions, we were told, were medi- 
cine, engineering, and scientific research. 


I had thought that but for law the three necessary professions would 
have had very little chance of developing or maintaining themselves. Mark 
Twain said that James Fenimore Cooper’s Leatherstocking Tales should 
have been called the Broken Twig Tales. At the crisis of the stories some 
one always stepped on a broken twig and the Iroquois were upon him. 
But in civilized society one does not have to avoid stepping on broken 
twigs or keep sedulously below the skyline or avoid turning square corners 
in order to be safe from attack. The regime of ordering conduct and adjust- 
ing relations through law enables men to pursue investigation and experi- 
ment and conduct research undisturbed without having to devote the 
major part of their time and thought and energy to protecting themselves 
against attack. What has made possible the miraculous advances in science 
in our time is the development of bringing about and developing the 
general security through law. 


As the saying is, we all want the earth. There is only one earth and 
there are myriads of us. The job of the law is to order conduct and adjust 
relations so as to promote and maintain the ideal relation among men 
which we call justice—the liberty of each limited only by the like liberty 
of all; recognition of the reasonable expectations of men in civilized 
society, reasonable because measured by compatibility with the expecta- 
tions of others. 


But we are told that way of thinking is outmoded. It assumes a struggle 
for existence, a competition among individuals to realize their expectations 
out of a limited stock of the media of existence. Science, we are told is 
enabling us to overcome this struggle for existence. It is so multiplying 
the goods of existence that every one will have all he can reasonably 
expect without competition with his fellows. Hence there will cease to be 
any job for law. Superabundant plenty will put the law and the lawyer 
with the snows of yesteryear. 


Or, however, will the expectations of men increase with the square of 
the multiplication of the goods of existence? Will there be an increase of 
reasonableness corresponding to the increase of abundance? Or will men 
still want the earth and the fullness thereof, however full science may 
make it? 


Until the millennium makes over human nature, or communism sup- 
presses it, or anarchy wrecks abundance there is likely to be need of law 
and so of lawyers.—Address before the Federal Bar Association of New York, 
New Jersey and Connecticut on November 23, 1955. 
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Left: TEL AVIV Dist:ict 
Appeals Court in session. 
The three judges are (left 
to right) M. Harpazi, P. 
Avisar, presiding judge, 
and M. Chernovilsky. 


Right: THE JUDGES of 
Israel are shcwn here tak- 
ing the oath under the then 
new Judges Law of 1953 
“To judge the people 
justly, not to distort jus- 
tice, and to favour none.” 
The declaration was made 
in the Supreme Court be- 
fore the President of the 
State, the Minister of Jus- 
tice, the Speaker of the 
Parliamext and others. 


r 
Le first and basic quality one may de- 
mand of a judge in the exercise of his judi- 
cial function is the absolute independence 
of his judgment. The independence of the 
judiciary is one of the cornerstones in the 
structure of any democracy, whatever its 
form. It not only guarantees that justice 
will be done and judgments firmly based 
on truth; it is also an indispensable con- 
dition of the rule of law. Surely it cannot 
be said to be sufficient that this inde- 
pendence should in practice be assured 
to the judge while he is actually sitting in 
judgment; it should become operative in 
the very act of his appointment and taking 
his seat on the bench. Moreover, it should 
be guaranteed by law, and should apply 
not merely to the processes of trial, but 
to all the activities of the judge as such 
and to the routine administration of his 
office. No consideration of policy or ex- 
pediency whatsoever, even of the most 
trivial or hypothetical nature, should, even 
in the extreme of theoretical possibility, 
be able to influence the impartial process 
of applying the law. And justice demands 
that, whatever be the actual practice, the 
application of his 
patent to the eyes of the ordinary citizen, 
enshrined in the written law. 

Small wonder, then, that many countries 
have expended considerable efforts in an 


cffective theory be 
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Phoio by David Rubinger 


attempt to insure this independence ol 
their judges, both in theory and in prac- 
tice. Not all have succeeded. Some have 
achieved this aim in practice, while theo- 
retically traces of dependence may be said 
to subsist in the manner judges are ap- 
pointed or judicial rank; 
elsewhere, theoretically all may be reg- 


promoted in 


ulated for the best, but certain manilesta- 
tions of dependence are to be d’scerned 
in practice. 


The Judiciary in 1948 


In Israel, it is to this problem that we 
turned our attention, rather than to that 
of the training of the judge for the exercise 
of his judicial function. When our state 
was established 12 years ago, we were able 
to take over from the British mandatory 
regime—at least so far as the courts were 
concerned—a system and a tradition. But 
with regard to the personnel to be charged 
with the operation of our judicial institu- 
tions, we were in the nature of things 
bound by the material at hand to follow 
the system in force at the time. With the 
exception of a few members of the man- 
datory judiciary, we had no lawyers versed 
in our law who had had specific training 
for judicial office and we tried to select 
those whose rich experience in the prac- 
tice of law seemed to fit them for that high 
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purpose. That approach to the selection of 
judges was therefore dictated by necessity. 
But let it be said at once that, thus far at 
least, we are well content with the results. 
Nor do I think that there could be found 
in Israel any serious demand for a change 
in the system from this point of view. 


Selection During the First Years of the State 


However, we came to be concerned, as 
I have stated, with what may be termed 
the primary and fundamental qualification 
of the judge, namely, his complete freedom 
from all external influence in his impartial 
decision upon the issue before him. Dur- 
ing the first years of the state, justices of 
the Supreme Court were appointed by the 
government with the approval of the legis- 
lature while other judges were appointed, 
by virtue of an adaptation of the law in 
force at the termination of the mandate, 
by the Minister of Justice, and they re- 
tained their office at his pleasure. ‘Those 
powers devolved upon the Minister by 
way of substitution for the British High 
Commissioner for Palestine, along with 
fairly extensive powers appertaining to the 
organization and administration of the 
courts. Nevertheless, there has never been 
the slightest ground for complaint as to 
any appointments which have been made 
or as to the exercise of any of the other 
powers conferred upon the minister of 
justice. This was in accordance with the 
traditions which we took over on the 
establishment of the state, but I feel that 
to no small extent it may also be attributed 
to the personality of the Minister himself, 
and perhaps also to the fact that he con- 
sulted the various committees of judges 
and lawyers which he appointed, infor- 
mally, to advise him. 

Nevertheless, though it was true that in 
practice the situation could be regarded as 
satisfactory, it could not be said that there 
was no room for misgivings from a theo- 
retical point of view. In the result there 
was in Israel, as in some other countries, 
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a discrepancy between theory and practice, 
and for the reasons I have outlined, it was 
to the elimination of this discrepancy that 
we applied our minds in search of a solu- 
tion. I am happy to say that that solution— 
as we believe—has been found, and for 
some years now Israel has been fortunate 
in having a system of appointment and 
promotion of judges which is both demo- 
cratic and liberal, both theoretically sound 
and practically effective. Since, so far as 
my knowledge goes, the system finds a 
parallel in few other countries, if in any, 
it may be of some interest briefly to review 
its principal provisions. 

In 1953, the Knesset, as Israel Parliament 
is called, enacted the Judges Law to reg- 
ulate the mode of appointment of judges 
of all grades, and to lay down the qualifi- 
cations required of them, their terms of 
office and scales of salary, as well as the 
conditions for the termination of 
service. 


their 


Appointing Authority Under the 
Provisions of the Judges Law 

Under this law, the authority appoint- 
ing the judges is the President of the 
state. He cannot, however, exercise that 
power at his own discretion or on his own 
initiative, but he may act only upon the 
advice of a nine member committee, which 
lays its proposals before him. 

The committee, the composition of 
which must be published in Reshumot 
(Official Gazzette), consists of the fol- 
lowing: 

The Minister of Justice; 

Another member of the government 
appointed by the government; 

The President of the Supreme Court; 

Two justices of the Supreme Court 
elected by the justices thereof for a period 
of three years; 

Two members of the Knesset elected by 
it by secret ballot, who serve for the dura- 
tion of their membership in the Knesset 
elected by it by secret ballot, or when the 
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Knesset’s term of office has ended, until 
the new Knesset has appointed other mem- 
bers to replace them; 

Two advocates appointed by the Council 
of the Bar Association for a period of three 
years, subject to the approval of the 
Minister of Justice. 

The committee is presided over by the 
Minister of Justice. But the law does not 
confer upon him, in that capacity, any 
voting rights additional to those enjoyed 
by his colleagues. He is no more than 
primus inter pares. 


Proposing a Candidate for a Judgeship 


The manner in which candidates for 
judgeships are proposed for the consider- 
ation of the committee is also prescribed 
by the law. Whenever the Minister of 
Justice considers that a judge should be 
appointed he must give notice to the effect 
in Reshumot (Official Gazette) and con- 
vene the committee. Persons wishing to 
be candidates for appointment may sub- 
mit their names to the committee, but the 
persons empowered to propose candidates 
to the committee are not obliged to con- 
fine themselves to those persons who have 
submitted their own names, and in fact 
in practice suitable persons who have not 
submitted their names are approached 
with a view to obtaining their agreement 
to accept an appointment if they are rec- 
ommended by the Nominations Com- 
mittee, while if a judge of a grade above 
the lowest grade is to be appointed the 
names of all judges of any grade lower 
than the required grade are automatically 
considered without any application being 
made by them. 

Proposals may be made by the Minister 
of Justice, by the President of the Supreme 
Court, or by three members of the com- 
mittee jointly. The source from which a 
nomination originates does not determine 
its ultimate fate, although the proposal of 
a candidate by the minister or by the 
President of the Supreme Court tends to 
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facilitate and expedite the initial stage of 
the appointment procedure. 

With the increase in the work of the 
courts and the consequent increase in the 
number of judges, so that there are now 
about 100 judges in the Magistrates’ Courts 
and District Courts, the tendency is to 
appoint judges of the higher grades from 
among judges of the lower grades, unless 
there is an obviously more suitable can- 
didate among the members of the Gov- 
ernment Legal Service or among the 
advocates in private practice. 

Six members of the committee constitute 
a quorum, and its decisions on the pro- 
posals laid before it are taken by majority 
vote of members participating. The ap- 
pointment of a judge is therefore not 
dependent upon the views of only one 
member or even of a minority of mem- 
bers of the committee, no matter who that 
person is or who constitute that minority. 

The promotion of judges within the 
judicial hierarchy as I have explained is 
regulated in the same manner as their 
initial appointment. The independence of 
the judge is thus assured during the whole 
period of his office as it is when his ap- 
pointment is first made, for it may indeed 
be said that, in view of the composition 
of the committee, neither fear nor favour 
of any person or institution in the state 
can possibly be a matter for the slightest 
possible consideration of any judge. 


Dealing with an Application 
for Appointment 


The first step in dealing with a person's 
application for appointment is an inves- 
tigation of a private nature as to his char- 
acter, his conduct in private and public 
life, and his professional qualifications. 
This completed, the candidate is sum- 
moned to appear before the appointment 
subcommittee, which examines him closely 
by putting to him the questions relating 
to his professional and general education 
and his grasp of public and social affairs. 
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Candidates are not required to have any 
special academic qualifications nor do they 
have any special examination, as is the case 
in some countries. 

A candidate having passed the above 
stages and having been selected by the 
committee, the Minister of Justice brings 
the proposal to appoint him before the 
President of the state, and the President 
makes the appointment without further 
consideration. 

The President signs the instrument of 
appointment in the presence of the can- 
didate, who then and there in accordance 
with the Judges Law makes an affirmation 
of loyalty to the state and to its laws, and 
undertakes the obligation set out in the 
Holy Books: “To judge the people justly, 
not to distort justice, and to favour none.” 


Judges Sever Connections 
With Political Parties 


It is generally accepted—though the 
matter is not mentioned nor even hinted 
at in any law—that a person appointed to 
the judiciary in Israel must sever all con- 
nections which he may have with any 
political party. 

The crowning provision of the Judges 
Law, which is designed to establish and 
enshrine the independence of the judiciary, 
is to be found in the section which pre- 
scribes that “there is no authority over a 
judge but the law.” The State of Israel 
has by this law achieved a bench of judges 
who stand in fear of none, and whose eyes 
are turned only to the law, to the end of 
applying it in accordance with the best 
of their moral understanding and _ their 
conscience. 

A judge retains his office from the date 
of his making the affirmation described 
above until the day of his retirement on 
pension or, in the event of his resignation, 
the date when his resignation takes effect, 
or, until his removal from office in con- 
sequence of the disciplinary action which 
I shall describe later, an event which I 
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hope we shall never see. 

A judge is required to retire on pension 
at the age of 70, or before reaching that 
age if the committee decides, upon the 
basis of a medical opinion given in accord- 
ance with general rules laid down by it, 
that the judge is by reason of the state of 
his health unable to perform his duties. 
He may retire on pension at the age of 60 
if he has served for 20 years, or at age of 
65 if he has served for 15 years, or at any 
age if he so requests and his request is 
approved by the committee. In the com- 
putation of the period during which a 
judge has served, there will be taken into 
account, in whole or in part, the period 
of his service in the state service or in that 
of any other institution approved by the 
Finance Committee of the Knesset, in 
accordance with general rules prescribed 
by the committee. 

A judge may resign by submitting a 
letter of resignation to the Minister of 
Justice, and his tenure of office will ter- 
minate upon the expiration of three 
months from the submission of the letter 
of resignation, unless the Minister of 
Justice has consented to a shorter period. 

There have been several cases of judges 
resigning and returning to private prac- 
tice as an advocate, and in one case a judge 
resigned in order to become a_ professor 
of the law faculty of the Hebrew Univer- 
sity, Jerusalem. 


Qualifications for Appointment 


The qualifications required for judicial 
appointment are not uniform, but differ 
for each of the three levels of jurisdiction, 
namely the Magistrates’ Court, the District 
Court, and the Supreme Court. 

The Magistrates’ Courts have jurisdic- 
tion to try civil actions where the subject 
matter on the amount of the claim does 
not exceed IL. 1,500 and criminal cases in 
which the punishment that may be im- 
posed does not exceed three years’ im- 
prisonment. The District Courts are courts 
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of first instance having unlimited juris- 
diction in all civil and criminal matters 
not within the jurisdiction of the Magis- 
trates’ Courts, and also hear appeals from 
Magistrates’ Courts in civil and criminal 
matters. Ihe Supreme Court is the highest 
court in Israel, having jurisdiction as an 
appellate court from the District Courts 
in all matters, both civil and criminal, and 
as a court of first instance (sitting as High 
Court of Justice) in matters in which it 
considers it necessary to grant relief in the 
interests of justice and which are not 
within the jurisdiction of any other court 
or tribunal. 


Appointees to the 
Supreme Court of Israel 


Those qualified to be appointed to the 
Supreme Court—the repository of the finest 
judicial talent which we have—are the 
following: 

1. A person who has held office as a 
judge of the District Court for a period 
of five years; 

2. A legal professional person, that is to 
say, one who is inscribed, or entitled to be 
inscribed on the Roll of Advocates in 
Israel and who, continuously or inter- 
mittently, for not less than 10 years—in- 
cluding at least five years in Israel—has 
been engaged in one or more of the 
following: 

a. the profession of an advocate; 

b. a judicial or other function in the 
service of the State of Israel or any other 
service approved for the purpose, by 
regulations, by the minister of justice; 

c. the teaching of law at a university 
or high school of law approved for that 
purpose, by regulation, by the minister 
of justice; 

3. An eminent jurist. 

The law expressly enables persons who 
have acquired part of their qualifications 
abroad, to be candidates for appointment 
to the bench in Israel in order to facilitate 
the integration of immigrants with re- 


INDEPENDENCE OF JUDGES IN THE STATE OF ISRAEL 131 


quisite qualifications. 

So far no appointment has been made 
of a person whose qualification is the 
teaching of laws. 

The last mentioned provision permits 
the appointment of distinguished and well 
known jurists even though they do not 
possess the ordinary qualifications, but no 
appointment has yet been made under that 
provision. 

The pattern of Israel law is extremely 
variegated—containing as it does inter alia 
elements of Jewish religious law as well as 
English and continental law—and this re- 
quired at the top of the judicial hierachy 
representatives of different schools so as to 
enable Israel justice to benefit from what 
is best in each of them. I may note with 
gratification that the composition of Israel's 
Supreme Court, the judgments of which 
bind all the lower courts, meets this re- 
quirement in a highly satisfactory manner. 

Those qualified to be appointed to the 
District Court bench are: 

1. A person who has held office as a 
magistrate for a period of four years; 

2. A legal professional person as already 
defined who has engaged in his profession 
for not less than six years—including at 
least three years in Israel. 

Lastly, an appointment to the position 
of magistrate is open to a legal profes- 
sional, as defined, who has engaged in his 
profession for not less than three years— 
including at least one year in Israel. 

The average age of persons appointed to 
the bench is 35 for Magistrates’ Court, 45 
for District Courts, and 50 for the Supreme 
Court. 

The salary of a judge and the other 
payments to be made to him either during 
or after his term of office, including the 
payments to be made to his dependents 
after his death and judges’ pensions, are 
fixed by the Finance Committee of the 
Knesset, as are the salary and other pay- 
ments to be made to the President of the 
state, members of the Knesset and the 
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state comptroller, and not in the manner 
prescribed for the payment of salary and 
other payments to state employees. The 
salary of the President of the Supreme 
Court is on a par with that of the Prime 
Minister, that of the other justices of the 
Supreme Court on a par with that of the 
members of government, while the salaries 
of the other members of the judiciary are 
fixed on a graduated scale accordingly, so 
that salaries of the judges are among the 
highest in the country. This, too, is de- 
signed to ensure the independence of the 
judiciary. 


Restrictions on Holding Other Offices 


The Judges Law imposes certain re- 
strictions on judges as regards holding 
other offices, by providing that a judge 
shall not be a member of the Knesset or 
of the council of a local authority, but he 
may, with his own consent and the consent 
of the minister of justice, temporarily 
carry out another function on behalf of 
the state, or may carry out some other 
public function, if in his and the minister’s 
opinion, and in that of the President of 
the Supreme Court, it will not impair 
his status as a judge. Two justices of 
the Supreme Court are professors of the 
law, faculty of the Hebrew University, 
Jerusalem, while other justices of the 
Supreme Court and several district court 
judges are external teachers or teaching 
fellows of that faculty. 

It is evident that the work of a judge 
may be regulated not only by provisions 
of material law, but also by administrative 
directions as to procedure, the places 
where the courts sit, times of hearings, 
vacations and leave of absence, and so on. 
The Judges Law has therefore removed 
even these matters out of the hands of the 
executive power and has entrusted them 
to the Director of Courts—as I am called— 
who is a member of the judiciary (of the 
rank of a relieving president of the District 
Court) who is appointed by the Minister 
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of Justice, and is responsible for all matters 
relating to the administration and or- 
ganization of the courts. Furthermore, that 
law expressly provides that should the 
Minister of Justice find it necessary for 
administrative reasons to transfer a judge 
to a court in another place he must obtain 
the prior consent of the president of the 
Supreme Court to such transfer. 

If I have left the subject of disciplinary 
procedure as to judges to the end, that 
certainly does not mean that—as a popular 
Hebrew saying has it—this last item is 
particularly dear to me. I do not even 
wish to convey that though last, it is not 
least. On the contrary, my acquaintance 
with Israel judges and their qualities and 
the experience gained since the enactment 
of the Judges Law give me reason to be- 
lieve that the relevant sections of the 
Judges Law, which are detailed and com- 
prehensive, will but very rarely have to 
be applied in practice. 

Every judge is subject to the jurisdiction 
of a Court of Discipline, which may con- 
sist either of five members, including three 
justices of the Supreme Court, or of three 
members, including two justices of the 
Supreme Court, as the President of the 
Supreme Court may direct. 


The Court of Discipline 


The members of the court are chosen 
in each case by the justices of the Supreme 
Court, of whom five constitute a quorum 
for that purpose. In the rare cases in which 
a court had to be convened and in which 
incidentally the judge against whom the 
complaint was lodged was acquitted, there 
were five members constituting the court, 
of whom three were Supreme Court jus- 
tices, one a judge of the rank of the judge 
against whom the complaint was lodged. 

A complaint against a judge may be 
submitted to the Court of Discipline by 
the minister of justice, and only by him 
on one of the following grounds: 

1. That the judge has acted improperly 
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in carrying out his functions; 

2. That the judge has behaved in a 
manner unbecoming to his status as a 
judge in Israel; 

3. That the judge has been convicted 
of an offense which in the circumstances 
of the case involved moral turpitude; 

4. That the appointment committee has 
found that the judge obtained his appoint- 
ment unlawfully. 

The Court of Discipline submits its 
findings—whether favourable or unfavour- 
able—to the Minister of Justice. If it finds 
that a judge is not worthy to continue in 
the exercise of his functions, the Minister 
of Justice will bring that finding before 
the President of the state, who will remove 
the judge from office. 


Independence of the Judiciary 
Is the Major Concern 


I may briefly sum up by stating that we 
in Israel have not yet been persuaded that 
there is any need to change our present 
system and to provide a candidate for 
judicial office with any specific training for 
that function, or require him to pass a 
special examination. On the contrary, we 
are quite satisfied with the results of the 
present system, though I may mention in 
passing that we have, possibly in common 
with most of the modern world, found that 
we are under a necessity to specialize. More 
and more our individual judges are deal- 
ing solely with criminal or with civil cases, 
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or even with special classes of cases. In 
particular, we have been appointing spe- 
cialists in juvenile delinquency, income 
tax, and other fields. 

Our main concern, however, has been 
to insure the independence of our judges 
of the executive and other external in- 
fluences by making special statutory provi- 
sion to that end. I have tried to outline to 
you, to the best of my ability, the mode 
of appointment of Israel judges and the 
special status they enjoy throughout their 
tenure. I may seem naive to you as I claim 
that our methods in regard to these matters 
are indeed well adapted to achieve our 
aims. It may be contended, perhaps rightly 
—that the fact that a judge’s promotion 
depends on the votes of, inter alia, ad- 
vocates and representatives of the executive 
power may cause him—human nature being 
what it is—to try to favour them. But it is 
nevertheless clear that what ultimately 
determines the status of the judge in Israel 
is the fact of his fate being entrusted to a 
body consisting of representatives of dif- 
ferent authorities, so that it is not the view 
of any individual—however distinguished— 
but of the opinion of the body as such, as 
expressed by majority vote, that eventually 
prevails. ‘This opinion is arrived at by free 
and full discussion. Where things are 
freely discussed there will be no conceal- 
ment of facts, and this is an effective safe- 
guard for integrity of action. So it has been 
until now. Let us hope that it will so 
continue. 


oN $$ ——— 





Breakfast Observations on 
Selection of Judges 





By W. St. John Garwood 


JUDGE GARWOOD, retired justice of the Supreme 
Court of Texas, presented this address before the 
Houston meeting of the American Judicature Society 
last month. The meeting was held in conjunction with 
the southwest regional meeting cf the American Bar 





Association. 


STRANGE as it May seem, speaking at 
breakfast has its advantages. The speaker 
can always defend a sorry speech on the 
ground either that the audience was too 
sleepy to appreciate him or that he was 
too sleepy to be his usual clearheaded, 
dynamic and witty self. 

And maybe this advantage will be 
useful to your present speaker, because 
what he is now beginning to say will be 
forthright and doubtless controversial. His 
retirement from public life has so far ac- 
complished little from the standpoint of 
greater Opportunity to cultivate his grand- 
children; but it definitely has resulted in 
releasing (for good or ill) most of his in- 
hibitions about his public utterances. 

In Texas and the many other states in 
which the judiciary is chosen by popular 
vote, the judge may well be called to ac- 
count on election day for not only his 
strictly judicial conduct, but also his views 
as expressed in spceches, articles or what 
have you about most any subject a given 
individual voter or group of voters might 





consider important. For example, one of 
my speeches, delivered while still a mem- 
ber of the judiciary and critical of the 
Texas system of judicial selection, em- 
broiled me in a long and cantankerous 
correspondence with the Texas Empire ol 
the Ku Klux Klan. (The Klan’s idea, in- 
cidentally, was that, the more independent 
the judge, the more likely his leanings 
toward Negroes, Communists and federal 
authority.) And once when I wrote an 
article suggesting that our jury system was 
subject to considerable improvement, one 
of my judge friends told me he was sorry 
to learn that I was contemplating retire- 
ment! Indeed, he had guessed right! 
And, of course, to suggest changing a 
not obviously iniquitous status quo in- 
volves a popularity risk much greater than 
if one should render it clearly excessive 
tribute; while if one’s thesis seems to com- 
pare this or that local institution unfavor- 
ably with corresponding institutions of a 
foreign community or nation, he thereby 
extends his neck still further out onto the 
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chopping block of local public opinion. 
This is all quite natural and, to a degree, 
logical, because usually tradition is good, 
change is no great object in and of itself, 
and often enough differences in institu- 
tions properly correspond to different 
conditions. 

But none of this applies any longer to 
your speaker, so he will have his say; and 
those who consider it wide of the mark, 
as well it may be, will at least start out 
this day with the pleasant reflection that 
not all the crackpots are still in public 
office. 


Americans Spend Much Time 
and Effort on Legal Matters 


My first observation is that, in the legal 
sphere, if our American institutions are 
not perfect (and we will doubtless all agree 
that they are not) there is probably less 
excuse for their imperfections than in the 
case of most other nations. It is no vast 
exaggeration to say that we Americans, 
when all is said and done, probably spend 
more time, effort and money in respect of 
legal affairs than do most of the other 
nations of the earth put together. 

For example, Texas is just one of 50 
states and with less than five per cent of 
the national population; but the judges 
of Texas alone apparently outnumber the 
judges of all England, with its 40 to 50 
million people, while, at the same time, 
Texas by itself has more law schools than 
all England and almost as many lawyers. 
(We have no less than three separate law 
schools in this one city of Houston and as 
many lawyers as there are barristers in all 
England.) 

The United States has, indeed, some- 
what over three times the population of 
England (and without doubt many more 
times the amount of criminal and divorce 
litigation), but we probably also have at 
least 15 to 20 times more separate law re- 
views and other legal periodicals, law 
libraries, law lists, law “services” and law 
associations of one kind or another than 
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England has. In some of these categories 
the percentage is probably still higher in 
our favor. So far as court organization and 
operation is concerned, I daresay that, 
although our scale of judicial salaries and 
benefits is far from excessive, the total ex- 
pense of administering justice in the United 
States is well out of proportion to the 
differences in population, volume of liti- 
gation and cost of the corresponding man- 
power and other charges. If we include in 
this the cost to the lawyers themselves and 
to the government of all the legal peri- 
odicals, dues 
and expenses, office equipment and so on, 
the disproportion will probably be much 
greater still. (I suppose that by the time 
California is finished, one way or another, 
with Dr. Finch and his girl friend, that 
one case will have cost all concerned at 
least a few hundred thousand dollars!) 


books, services, association 


Now granted that some, perhaps much, 
of this—shall we say, “legal openhanded- 
ness’"—is, so to speak, “built into” our 
federated system of government, with its 
50 smaller nations and one over-all nation, 
each having a separate, if generally similar, 
set of laws, courts, commissions, procedures, 
schools, publications, associations and so 
on. Naturally there are limits to what even 
the combined intelligence and efforts ol 
our numerous experts and expert groups 
could be expected to accomplish in that 
field—at least within the next several 
decades. At the same time, our system, for 
all its undoubted virtues, is no less un- 
doubtedly one of the most complicated on 
earth, and correspondingly one of the most 
expensive. So it does seem that, with all 
the great amount of legal scholarship we 
have churning about, a lot more of ow 
legal thinkers would be taking a harde 
look at the whole picture and daring to 
suggest some fundamental improvements, 
as contrasted with producing, as we do, 
more and more shiploads of specialized 
studies of particular law questions, ol 
which, assuming they remain of current 








136 JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 


interest for as much as a few years, only 
a small part will be read by any substantial 
portion of the profession. 

‘True, some probably do take that hard 
look, and from time to time we have evi- 
dences of it, such as our early fusion of the 
courts of law and equity, the recent action 
of the federal congress in further limiting 
the “diversity” jurisdiction of the federal 
courts, or the adoption of new federal and 
state rules of procedure, (although the 
latter are so numerous and detailed, and 
have provoked so many procedural court 
decisions, with all the consequent new 
legal literature of one kind and another, 
that the improvement they have made can 
hardly be called one of much greater sim- 
plicity). We also make worthwhile experi- 
ments from time to time with things like 
domestic relations courts, pre-trial proce- 
dure and commissions of one kind or 
another. But, considering how life has 
changed in the many generations since 
1787, would it, for example, be altogether 
treasonable or even daydreamy to review 
our whole system of federal and _ state 
courts and try to come up with some means 
for its drastic simplification? 


A Single System of Courts 


Doubtless we always will have to have 
the federal Supreme Court (although the 
necessity seems tragic enough to judge by 
what some lawyers say about the court!), 
but should we not now be getting within 
at least thinking distance of the time when 
we might have, for example, not separate 
federal and state courts, but a single system 
of courts for both state and federal law 
with, if you prefer, the judiciary selected 
and paid by both the states and the nation 
jointly? 

Such an arrangement will at first blush 
look suspicious to both the ‘‘states’ 
righters’’ and those relatively few who 
think directly opposite the latter. But the 
fact is that state court judges already decide 
numerous questions of federal law on all 
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levels, while probably the vast majority of 
them now acknowledge a duty to follow 
the decrees and precedents of the federal 
Supreme Court even in cases in which the 
latter may appear to have stretched a point 
in order to maintain federal jurisdiction. 
On the other hand, the federal courts have 
for years been applying state law (when 
they could find it!) in “diversity” cases. 
So, to a not inconsiderable degree, both 
sets of courts are already doing the same 
job. 

And does it not seem to approach the 
absurd, although the item in itself is not 
very important, that a lawyer, duly licensed 
and in good standing in his own state, 
cannot normally appear in the Supreme 
Court of the United States or even in the 
federal courts of his own state without 
going through a rigmarole as if he were 
being licensed all over again, when he 
really isn’t, and repeating in open court 
the same oath he already took long ago to 
behave himself and be faithful to the con- 
stitution of the United States? Why can’t 
he just walk in with his current state bar 
card, be recognized and do his business? 
For all the red tape, probably not one out 
of 10,000 lawyers in regular standing in 
their own state is denied “admission” to 
a federal court. 

My thought about all this federal-state 
judicial complication is basically this: that, 
whatever the “founding fathers” had in 
mind back there when both the present 
and the future of what is now the great 
United States was shrouded in a fog of 
hostile disunity, there is now no reason 
to fear that any American lawyer, who 
might come to be a judge, will want 
to undermine national unity on the one 
hand or seek to destroy the proper, in- 
dependence of the states on the other 
hand. ‘To be sure the Conference of Chief 
Justices (of the states) a short while ago 
did let loose what was in my opinion an 
ill-considered blast at the federal Supreme 
Court for its alleged arbitrariness in this 
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behalf; but for all the notoriety it achieved 
then, it has since been largely forgotten; 
and the particular judges who were most 
responsible for it would in all probability 
be the last to defy the decisions of the 
federal Supreme Court, however much they 
might disagree with the latter. As to what 
the federal Supreme Court itself has done 
or may do, I cannot find myself as yet 
alarmed over it, however wrong I might 
believe this or that particular decision to 
be. The judges of the court are just as 
much citizens of particular states as are 
you and I; and I, for one, greatly doubt if 
any of them is or ever was any more prej- 
udiced against states qua states than is 
the average citizen of any state. 

I get into this matter of state versus 
federal sovereignty, not only because of a 
sort of congenital (perhaps lazy-minded) 
resentment of the complexity of the dual 
court system, but perhaps primarily be- 
cause there seems to be a more general 
idea in or behind the objections to greater 
unity that has important bearing on the 
improvement of justice as a whole to meet 
evolving conditions. 

To judge by what one reads or hears, 
the philosophy of our many outspoken 
“anti-centralist” or “‘anti-Supreme Court” 
lawyers goes rather like this: an arrange- 
ment of divided or multiple sovereignty for 
a given land and its people is less likely or 
more unlikely to end up in tyranny than 
is one of single sovereignty (such as Great 
Britain or France}. So the real reason is 
tyranny. By tyranny they doubtless mean 
an unpleasantly excessive government con- 
trol over the details of individual life. Ap- 
parently they have prominently in mind 
King George III as well as the Stuart kings 
and some of their judges of Star Chamber 
fame. 

Now I suppose nobody at all wants tyr- 
anny (although whether a given measure 
is tyranny or its contrary will usually be a 
matter of dispute); and the anti-tyranny 
thesis has some support in both logic and 
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experience as well as in the “check and 
balance” idea of the federal constitution. 

The other side of the coin, no doubt, is 
this: that the preservation of liberty is far 
more a matter of the personal character of 
a people than of forms of government; that, 
particularly in dealing with complicated 
times or dangerous external emergencies, 
governmental efficiency may well be the 
test for survival or loss of liberty; that 
single sovereignty is more likely or less un- 
likely to be efficient than divided sover- 
eignty; and that if our own mother country 
of Great Britain has so well managed to 
preserve freedom without divided sover- 
eignty, we too could conceivably get by 
without the latter and therefore shouldn't 
be so sensitive about it. 


Efficiency of Our Courts 
Should Be a Primary Concern 


Now far be it from me to urge rewriting 
the federal constitution, although actually 
we do amend it or try to amend it piece- 
meal with considerable regularity. But I 
do suggest that, as regards the administra- 
tion of justice, we should worry a good deal 
more about the efficiency of our system and 
somewhat less about this matter of tyranny, 
including the ghosts of George III, the 
Stuart Kings and Lord Jefferies. The Eng- 
lish themselves evidently haven’t let these 
memories inhibit their quest for greater 
efficiency; and my best judgment about the 
result is that their system is more efficient 
than our own. At least they appear to oper- 
ate with an extraordinarily smaller amount 
of high court judicial personnel than we 
do and with probably more speed and certi- 
tude, particularly in the criminal sphere. 

Some of their practices and/or innova- 
tions, such as the relative abolition of the 
jury system in civil cases, and the elimina- 
tion in both civil and criminal cases of 
these extremely elaborate, and I think to 
a substantial degree useless, proceedings we 
ourselves go through in selecting the jury, 
will, of course, appear highly uncongenial 
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to very many of our lawyers. But they evi- 
dently do save a vast amount of time both 
in the trial court and on appeal. It is no 
mere quip to say that the English will gen- 
erally have finished the trial by the time 
we have finished picking the jury. ‘The, to 
us, unusual dignity of their proceedings, 
including the great authority of the judge, 
whatever one may say about its effects on 
the outcome of the case or on public re- 
spect for law, certainly cannot be said to 
interfere with either dispatch or thorough- 
ness in getting at the justice of the cause. 
My own firsthand impression of it is that 
of an extraordinarily useful combination 
of external dignity and intellectual forth- 
rightness and informality. 

While I certainly don’t pretend to have 
kept up with every English “cause celebre”’ 
of recent years, and conceivably there have 
been some of the California variety, it’s 
hard to imagine British courts going 
through anything like the Chessman case 
with almost a decade of legalistic delays 
following an obviously honest verdict of 
guilty and a perfectly villainous defendant 
thereby becoming such a martyr as to excite 
an acting Secretary of State to intervene in 
the interest of foreign relations! 

Now if this rather efficient system, which 
so emphasizes the judge and permits him to 
intervene rather freely with his comments 
even in a criminal case before a jury—if 
this be really a step down the road to tyr- 
anny, it would be rather surprising when 
we consider that the British are certainly 
no less “democratic” a people than we are 
and that most of our own ideas of legal 
institutions are nothing more nor less than 
English. It would also seem that someone 
in the English legal profession would have 
raised a rather violent protest. But the fact 
evidently is that, far from being regarded 
as tyranny, it meets with little or no ob- 
jection from anyone concerned. Indeed, a 
goodly number of criminal defendants elect 
to be tried by a judge, and the plaintiffs 
in personal injury suits do not lament the 
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absence of a jury. I don’t mean to urge 
that we adopt the English system, at least 
for the present, although personally I think 
it would be well worth trying. I do mean 
to argue that some such changes in our 
own system, if adopted, are hardly subject 
to the charge of inviting tyranny or rule 
by privileged classes. 

And I do mean to urge, and particularly 
so, one further point that has relation to 
this seeming fear of tyranny as well as to 
the British experience and, indeed, that of 
many others, including ourselves. 


Standards of the English 
Judiciary Are High 


One reason why there is no concern in 
England about the power of her judges is 
that they are very good judges, and that 
the public accordingly has great confidence 
in them. Here or anywhere, it will proba- 
bly be admitted that, on the whole, the 
English judges of today are about the best 
currently produced by the Anglo-Saxon 
race or, for that matter, any race. ‘They 
represent the leadership of the English bar, 
which itself probably has the overall high- 
est standards of all bars of the world. The 
barrister regards a judgeship as the final 
reward of an outstanding bar career. And 
the public knows the process of judicial 
selection to be such that only by way of 
accident can a mediocre or otherwise un- 
desirable judge obtain the oflice. You have 
all heard from Lord Chief Justice God- 
dard, Sir George Coldstream or others what 
that process is. It is not a process of popu- 
lar election for a limited term, but rather 
a scrupulously studied selection by experts 
and for a term of service limited only by 
continued good behavior. 

In practically every other nation on 
earth, including the federal government of 
the United States, judges are selected by 
some method of appointment and usually 
for life. Only in Texas and a majority of 
the other states of the United States does 
the elective system for limited term pre- 
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vail. Indeed, virtually every foreign law- 
yer, judge or law student, with whom I 
have come into contact, and they have been 
many and widely distributed, regards this 
elective system rather with amazement. | 
suspect, although I can’t prove it, that 
most educated people in the United States 
feel somewhat the same way; and some of 
our oldest states with the most outstand- 
ingly intellectual traditions have long since 
in effect abandoned the elective system. 
Even the bar of Texas, for all the Jack- 
sonian political traditions of the state, has 
by written ballot endorsed a change to a 
slightly modified version of what might be 
called the Missouri Compromise system, 
which has been in undoubtedly successful 
operation in Missouri for two decades. A 
similar system has been quite recently 
adopted by Kansas. It has the endorsement 
of the American Bar Association. 


The Missouri Plan 


As this audience particularly well knows, 
but the public does not, its novel features 
are two, or perhaps three. It places the 
judge initially on the bench by executive 
appointment but with the governor’s choice 
restricted to persons screened by a commis- 
sion which has a broad, nonpolitical base 
and is not under the thumb of the gover- 
nor or any other official or group. Follow- 
ing appointment, the appointee serves for 
what might be called a trial period of one 
or two years, at the end of which he is 
submitted to the voters for their accept- 
ance or rejection but with no other alter- 
native, such as a choice between him and 
some opposing candidate. He has no op- 
ponent unless it be his own defects. If he 
is approved, he then serves for a fairly long 
term—say 10 years, after which he is again 
submitted to popular refrendum as before 
and with the same consequences. If he is 
disapproved at the first or a later referen- 
dum, he drops out, and a successor comes 
in under the same system. The advantages 
of the system are: the virtual elimination 
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of politics and uninformed voting or choice 
in the selection of judges and greater secu- 
rity of tenure on the part of judges, while 
still leaving the ordinary voter with a sub- 
stantial voice in the matter. The differ- 
ences between such a system and the more 
conventional appointive systems of England 
and the federal government of the United 
States are obvious. 

As you may by now have suspected, | 
strongly favor a substantial change in the 
existing system of popular election such as 
is practiced in most of the states. My rea- 
soning runs this way: 

It is a highly desirable ideal as well as 
a quite practical one, that the judges of 
our principal state courts should be the 
best legal minds in each state. 

An altogether superior judiciary is prob- 
ably an essential prerequisite for, and cer- 
tainly one of the best means for obtaining, 
the best, including the most efficient, ad- 
ministration of justice, civil and criminal, 
substantive and adjective. It is also the best, 
or close to the best, method of promoting 
respect for law at all levels. Once it exists 
in the states, it will inevitably exert by its 
own weight a properly strong and salutary 
influence on the national judiciary and on 
the relationship between the nation and 
the states. 

That such a judiciary is, at least with ef- 
fort, obtainable, will hardly be denied. The 
example of England alone demonstrates as 
much. 

In doubtless every state in the Union 
there is a fairly abundant supply of out- 
standing legal talent; but with all respect 
to our judges (including myself as one) 
and admitting the usual exceptions to every 
rule, not enough of this talent finds its way 
to the bench; and this notwithstanding pro- 
gressively better judicial pay and other 
working conditions. One is led to the con- 
clusion that the matter of selection and 
tenure is, presently at least, the crucial one 
in procuring a superior judiciary. 

The system of selection and maintenance 
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through periodical popular elections, even 
for long terms, is not calculated to produce 
an outstanding judiciary. People of supe- 
rior ability, who can readily make their 
way in the practice, the law schools, or 
other nonjudicial fields, are rarely people 
disposed to accept the ordeal and expense 
of even an initial election, with the con- 
sequent possibility of public humiliation 
through defeat. Still less are such people 
likely to relish foregoing a sure career off 
the bench for a career on the bench that 
may from one term to another be placed 
in vital jeopardy simply because someone 
else who happens to be a more skillful 
politician, a more publicized personality or 
endowed with a better political name, hap- 
pens to want the job. And obviously se- 
curity and pride are not the only consid- 
erations. Few great students or great spirits 
will welcome the inevitably unhappy re- 
flection of an elective judge that this or 
that possible decision of some difficult and 
perhaps doubtful question will either sadly 
disappoint a generous political friend or be 
ascribed to rank partiality by a late politi- 
cal foe. Scarcely more will a great judicial 
mind relish the prospect of all those well- 
known petty but taxing and time-consum- 
ing activities traditionally corollary to all 
elective public office. 


Lengthening Judicial Terms Is Not Enough 


Admittedly some excellent judges can 
take all this and, to a degree, even like it; 
but I suggest that they are more likely than 
not the rather exceptional case of the gifted 
politician who is also a gifted judge. I know 
one of this type whose opinion is entitled 
to no little respect. Even he believes the 
prevailing system should be changed but 
only to the extent of lengthening the term 
to, say, 10 or 12 years. Possibly that would 
improve the existing situation, and the 
change would be a relatively simple one. 
But it still leaves the political risk in the 
picture; and the greater length of the ten- 
ure, like a higher salary scale, might well 
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invite so many politically-minded candi- 
dates as to discourage the more desirable 
candidate altogether. And, if we are to 
make any important change, why not go 
the whole way as Missouri and Kansas have 
done? The great risk to tenure is having 
an opponent at the polls. Any judicial in- 
cumbent, who does not happen to be also 
an able politician, will subscribe to the 
proposition that, especially in a big state 
like ‘Texas, in which a reasonably vigorous 
campaign costs at least $50,000.00, any op- 
ponent any time is a dangerous opponent. 

On the part of the abler lawyers, there 
is evidently a much greater interest in ob- 
taining a federal judgeship than a state 
judgeship. It is reasonable to assume that 
this is due to the security of tenure of the 
former. 

Such antagonism as exists against depart- 
ing from the popular election system is 
evidently the same apprehension of tyr- 
anny that confronts so many other changes 
that might be made in the interest of effi- 
ciency, although in this case it is more 
likely to be described in words like “un- 
democratic”. To the extent that “democ- 
racy” may be taken to mean choice by di- 
rect popular vote obviously the change 
would be “undemocratic”. So would be 
the existing method of selecting federal 
judges, federal cabinet members, generals, 
admirals and ambassadors, and even a sub- 
stantial number of state officers, although, 
at least in Texas, the executive department 
is so split up into separate elective offices 
that a governor is necessarily rather a 
“stuffed shirt’. Clearly “democracy” in any 
reasonable sense does not mean that every 
decision of the government, whether about 
men or measures, has to be made by popu- 
lar vote; and certainly every government 
on earth proceeds on that basis. “Democ- 
racy” no more requires the popular elec- 
tion of judges than it does that of other 
technicians and officers such as insurance, 
banking or highway commissioners, state 
university presidents, health officers and 
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many another one might name. 

If there is any modern experience to 
support the tyranny argument against 
changing the popular election system of 
judicial selection, it must be found in the 
conduct of the Supreme Court of the 
United States. And yet, for all the recent 
criticism levelled at that court, I doubt if 
one lawyer out of 10 in any state would 
urge popular election of the judges of that 
court, or, for that matter, any sort of pop- 
ular election of federal District or Court 
of Appeals judges. If there has ever been 
a serious move for popular election of 
judges in England, I have never heard of it. 


The Adherents of Popular Election 


My own experience indicates that, among 
lawyers, the main, or at least the most ar- 
ticulate, adherents of popular election are 
those who habitually represent personal in- 
jury claimants. The fear here is, I think, 
less that of tyranny than of conservatism, 
or shall we say a court atmosphere less con- 
genial to the plaintiff than what presently 
prevails. But if the thesis is correct that a 
different system of selection will produce 
a better judiciary, it certainly includes the 
proposition that such a judiciary will be 
no less fair than at present; and nobody 
has the right to ask more than fairness. 
And, after all, the personal injury lawyers 
are far from being that portion of the bar 
which is most influential in judicial elec- 
tions. The biggest political contributions 
in those races probably do not come from 
personal injury lawyers. As I say, the Eng- 
lish experience, and even without juries, 
has not been to the prejudice of personal 
injury claimants. 

The Missouri or American Bar plan of 
judicial selection is evidently the one which 
has received widest acceptance among law- 
yers and for this and other reasons has the 
best chance of general adoption. It is, of 
course, designed to replace the system of 
popular election now prevailing in most 
states, and in my opinion will accomplish 
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that laudable purpose to the benefit of all 
concerned. Indeed, its idea of a screening 
process for appointees might well be ap- 
plied also to minimize the political con- 
siderations that sometimes control appoint- 
ments to the federal bench. 

Admittedly the big argument made for 
the plan in the “two-party” states, to wit, 
that it avoids the often disastrous effects 
of purely party politics, is not altogether 
applicable in states like Texas, where, ex- 
cept for presidential races, the democratic 
primary is the election. It is, indeed, ap- 
plicable to this important extent, that there 
are in states like ‘Texas some able jurists 
of definitely Republican affiliation, who, 
under the existing system, would find it 
difficult, or at least quite complicated, to 
get on the bench without sacrifice of then 
regular party affiliation. Otherwise, in a 
one-party state, there is no great reason for 
abandoning the usual elective system, un- 
less the very nature of the latter discour- 
ages the best legal talent from entering the 
judicial field. But the elective process, in 
my opinion, is just as discouraging in a 
one-party state as in any other. Certainly 
the danger of party politics in the two- 
party states is no more discouraging than 
a situation in which any lawyer who can 
pay the democratic filing fee (or have it 
paid for him by some disgruntled colleague 
or litigant who has lost a case) and is will- 
ing to do a little campaigning, poses a 
threat to the tenure of even the best in 
cumbent and will, in any case, cause the 
latter serious inconvenience and expense. 

Probably most of this overly long speech 
is “old hat” to most of you; but, unfortu- 
nately it is not “old hat” to legislatures and 
voters; and busy lawyers have to be re 
minded of things from time time, even il 
they are already convinced. As Chief Jus 
tice Vanderbilt used to say, judicial reform 
“is no game for the short winded”. I hope 
he also meant thereby that reformers like 
myself may be pardoned for making long 
speeches. 








An Editor Looks at 
Judictal Selection 


As A young reporter in the early 1920's 
I covered the courts in Topeka, Kansas, for 
the ‘Topeka Daily Capital. At that time, 
there were two judges in the District Court 
—the court of general jurisdiction corre- 
sponding to the Circuit and Superior 
Courts of Cook County, Illinois. These 
men were personally known to every lawyer 
in the county and to a substantial part of 
the rest of the people. 

It is my recollection that almost every 
matter, civil or criminal, that came to trial 
before these two judges got some reporting 
in the ‘Topeka papers. 

Every voter in Shawnee County, Kansas, 
knew the names of these judges. He had 
some basis for an informed opinion as to 
whether they were good judges or not. He 
could vote intelligently for these offices at 
election time. 

The proceedings of the local police court 
were also reported in detail, down to the 
whole list of traffic violations. 

I have often been dismayed by the con- 
trast between that situation and the one 
that confronts the newspapers and the 
voters in Cook County, Illinois. 

The judges of the Circuit Court and the 
Superior Court, the county judge and the 
probate judge, are elected by popular vote 
in a county that had 5,086,000 people in 
1960. ‘The judges of the Municipal Court 
of Chicago are elected at large in a city 
that has a population of 3,511,000. 

There are more than 100 of these elective 
judges to whom I have referred. In addi- 
tion there are a number of municipal 
judges in smaller jurisdictions, and many 
magistrates. To determine the total num- 
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ber in Cook County would require more 
time for research than I have had at my 
disposal. 

Omitting the smaller jurisdictions en- 
tirely, I am confident that no Chicago 
lawyer, not even the chief officers of the 
bar association, could name from memory, 
without reference to the directories, the 
judges in the Circuit and Superior Courts 
of Cook County and the Municipal Court 
of Chicago. 

The number of people with whom any 
of these judges have any sort of real per- 
sonal acquaintance must be a very minor 
percentage of the eligible voters. 

It is the practice of the Chicago news- 
papers to make recommendations to the 
voters on issues and candidates, and I have 
had a substantial part of the responsibility 
for these recommendations at the Daily 
News in recent years. 


Difficult to Appraise 
Merits of Candidates 


With all the facilities a newspaper has 
for getting information, through its own 
reporters and in the files of public bodies 
and civic organizations, it is extremely 
difficult for us to appraise the merits of 
judicial candidates. The difficulty is usually 
greater in the case of new candidates who 
have not previously served as judges. But 
it is not easy even in the case of sitting 
judges. If we find the task so hard, what 
about the ordinary voter’s chances of in- 
forming himself independently? Really, 
none. 

The practical impossibility of telling our 
readers in any detail about what goes on 
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in the courts is a matter of concern to 
every thoughtful editor in every big city. 
Here we do not have the manpower to 
watch the daily behavior of 100 judges in 
100 courtrooms. If we did, we would not 
have the space to report it. If, by some 
miracle reversing all the laws of economics, 
we could get both the manpower and the 
space, our readers would not read the 
product. 


The Public Can Not 
Keep Informed 


They would not have the time to read 
even brief reports of everything that hap- 
pens daily in the courts of Chicago and 
Cook County. If they had the time, few 
would be interested in employing it all 
this way, at the sacrifice of so many other 
opportunities for entertainment and _ in- 
formation. 

The magnitude of the problem is sug- 
gested by the fact that the lawyers them- 
selves have to publish a four page paper 
every day merely to list the matters on that 
day's docket. 

The volume of public business—includ- 
ing the business of the courts—is vastly 
greater in Chicago than in ‘Topeka, where 
I first worked for a newspaper. The Chicago 
papers print some more pages than the 
Topeka papers. But the difference is by 
lio means proportional to the difference in 
population between the two cities, or the 
volume of public business. And I would 
be reasonably certain that the people ol 
Chicago on the average do not spend much 
more time, if any, in reading newspapers 
than the people of ‘Topeka do—and perhaps 
not even as much. 

All these observations, it seems to me, 
add up to a conclusion that the so-called 
election of judges in a metropolitan com- 
munity cannot really be a popular election 
at all—if by that we mean a conscious, in- 
formed expression of a deliberate choice. 

Less than a third of the registered voters 
went to the polls in Cook County’s last 
judicial election. 


AN Epiror Looks at 
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In the hope of enlightening the voters, 
committees of the bar association inter- 
rogate judicial candidates and appraise 
them. Members of the association are polled 
as to their opinion of the character and 
fitness of sitting judges seeking re-election. 
Finally, the members are again polled as 
to their final preferences among the candi- 
dates—the sitting judges and the new men 
—actually on the ballot. 

It often happens that a member of the 
bar’s committee on candidates will find 
himself interrogating—and possibly recom- 
mending—a lawyer in practice for many 
years whom, nevertheless, the committee 
member has never met before. 

Long before my time in Chicago, a 
lawyer who was urging the need of judicial 
reform declared that, in big cities, what- 
ever the forms of election provided by law, 
judges are actually appointed. I am sure 
that is true. The name of the present ap- 
pointing authority in Chicago and Cook 
County is Richard J. Daley, although this 
name does not appear in the state con- 
stitution. 


Responsibility of an Appointing Authority 

From city to city and from time to time, 
the extra-legal appointing authority may 
represent any degree of responsibility o1 
(continued on page 149) 





A. T. BURCH is Associate Editor of the Chicago Daily 
News. He presented this address at the National Con- 
ference on Judicial Selection and Court Administra- 
tion last November. 








Judicial Retirement and Pension Plans-- 


Eligibility Provisions 


SEVENTEEN years ago only 23 states 
provided pensions for retired judges. 
Today no jurisdiction within the United 
States does not have some provision for 
judicial retirement. Many of the plans are 
minimal or rudimentary, but comparison 
between the judicial retirement pictures in 
1943 and 1960 points up the quiet but 
definite movement toward general judicial 
retirement legislation. 

Among the 50 states, 60 per cent now 
have specific judicial retirement programs; 
another 25 per cent have scattered sections 





Judicial Retirement and Pension Plans 
is the title of a book soon to be published 
by the American Judicature Society. This 
article, by Alice Ann Winters, research 
assistant, is an excerpt, with footnotes 
omitted, from the introduction to that 
book. Succeeding installments will deal 
with retirement benefits, disability retire- 
ment, financing and administering judi- 
cial pension plans, and judicial service 
after retirement. The book will contain 
the entire text of these articles, fully an- 
notated, plus citations to judicial retire- 
ment and pension statutes in all states, 
summaries of their provisions, the basic 
essentials in tabular form, and useful ap- 
pendix material. The price has not yet 
been determined, but advance orders may 
be placed and it will be shipped and 
billed as soon as it is ready. A compan- 
ion booklet, Judicial Salaries in the 
United States, revised to August, 1960, 
is for sale at $1.00 a copy. 
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or paragraphs within the statutes applying 
to the judiciary or to a certain court; and 
the rest include judges within the provi- 
sions of the public employees’ retirement 
system. 


The Current Trend 


The current trend of retirement legisla- 
tion is away from the public employees’ 
system toward a specific judges’ plan. The 
1961 Hawaii legislature is expected to 
consider special provisions for retirement 
of judges to replace current sections of the 
public employees’ plan, and in New Hamp- 
shire, where judges are again eligible to 
participate in the public employees’ sys- 
tem, no Supreme Court justice and few 
Superior Court judges are members. One 
judge has explained that most of them 
would rather “take a chance” on the statu- 
tory disability provisions while waiting for 
some kind of legislation more favorable to 
judges. 

Most of the retirement plans are appli- 
cable to judges of courts down to the trial 
court cf yeneral jurisdiction. But of the 
22 states which break off at that level, 
many are western states, such as Wyoming 
and Arizona, with small judiciaries and few 
minor courts. Also included in that num- 
ber are states with two or three concurrent 
plans, such as Florida, where simple statu- 
tory provisions or public employees’ plans 
cover judges of inferior courts. A few 
plans, notably the public employees’ sys- 
tems of Alaska, Mississippi, Montana, New 
York, Ohio, Pennsylvania, and Vermont, 
apply to all judges whose salaries are paid 
by the state. Most others cover major courts 
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of record and in many cases, as above, 
permit separate provision for judges of 
inferior and minor courts. One state, Ken- 
tucky, has just enacted an elaborate and 
complex plan with generous pension and 
disability provisions to apply only to the 
few judges of the state’s highest court. 


The Age Qualification 


Minimum age restrictions are difficult to 
analyze constructively without taking into 
account corresponding minimum. service 
requirements. In that regard one of the 
provisions of the Alaska plan seems a 
model of simplicity—retirement is permit- 
ted whenever age and years of service, 
added together, total 75. 

Nevertheless, the absolute minimum age 
in any state, assuming all service require- 
ments are fulfilled, is not below 55. Pen- 
sion plans in six states permit benefits at 
that age; another 14, at age 60. The most 
usual minimum age is 65 (in 32 plans); 
but in I] states judges are not permitted 
to receive pensions before age 70. The 
highest extreme is Delaware which requires 
a minimum age of 72. In a number of 
plans there is an additional provision that 
retirement may be at any age after a cer- 
tain number of years of service—from 15 
in Idaho to 36 in Ohio, and in Mississippi 
it is specified that if a judge retires before 
age 65 (minimum age), his pension is re- 
duced three per cent for each year of age 
he lacks. 


Compulsory Retirement 


The question of compulsory retirement 
has always provoked controversy. A recent- 
ly adopted constitutional amendment in 
California has established compulsory re- 
tirement at age 70, but the plan has long 
been under discussion and was revised 
often after it was originally proposed in 
1957. The basic issue seems to lie between 
the problem of somehow getting off the 
bench that aged and inefficient judge who 
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has outlived his usefulness to the court 
and the danger of losing the services of a 
Holmes or Brandeis, whose productive years 
may continue long after he has attained 
the age of 70. It was recently pointed out 
that of all United States District Court 
judges, 97 had served beyond age 64 and 
41 had served beyond age 70, and the 
Holbrook survey of the Los Angeles area 
showed that nearly 18 per cent of the 
judges sitting on the Superior and Muni- 
cipal trial benches were above age 65 (and 
that approximately 10 per cent were age 70 
or over). 


Provisions in 21 States 


At present 21 states have provisions for 
compulsory retirement, generally at the 
age of 70. In Idaho, Nebraska, Michigan, 
Kansas, and Vermont that limit is extend- 
ed to the end of the judicial term in which 
age 70 is attained, and in Maine retirement 
may be at any time during the year before 
the 71st birthday; in effect, at age 71. South 
Carolina places the retirement deadline at 
72, and Missouri, Oregon, Vermont and 
Washington at 75. In New York retire- 
ment is compulsory at 70, but may be ex- 
tended in individual cases as high as 80, 
thus providing the public with assurance 
of the continued service of the occasional 
judge who is not ready to be retired at 70. 

In seven states there is no minimum 
length of service required to qualify for 
retirement benefits. But few other plans 
permit benefits to a judge who has been on 
the bench less than 10 years. Of the seven 
that do, New York’s two public employees’ 
plans are the most generous, permitting 
retirement regardless of length of service. 
(However, pensions under that plan, and 
in most of the following, are computed on 
the basis of the number of years the retir- 
ing judge has served, and an individual 
retiring early is at a decided disadvantage.) 
The Georgia plan for Ordinaries requires 
four years of service; Ohio, five; Iowa, six; 
Maine, seven; and Kentucky (Court of 
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Appeals plan) and Oklahoma, eight. 

In nearly 40 per cent of the plans a 
judge must have served at least 10 years to 
receive a pension, and 12 years (2 terms 
in most cases) is called for in 12 plans. 
Higher minimum service requirements 
range from 15 years in eight plans to a 30- 
year requirement for certain minor court 
judges in Arkansas. 

It has already been noted that discussion 
of minimum service requirements has rela- 
tively little meaning except in its relation 
to minimum ages. In North Dakota, for 
example, to receive benefits the service re- 
quirement is 10 years, provided the judge 
retires at 70. If he decides to retire at 69 
he must have been in office 12 years; at 68, 
14 years; and so on until at age 65, the 
minimum age, he must have completed 20 
years of judicial service. A similar scale is 
found in California, and in most of the 
plans minimum service requirements in- 
crease as the minimum age limit is de- 
creased. 


Kinds of Credited Service 


It is a generally accepted practice to 
offer credit for service on all courts of 
record or all state courts. Nevada, in cer- 
tain cases, credits federal judicial service, 
and Delaware goes so far as to recognize 
out of state service. But in addition, more 
and more states are extending credit to 
certain areas of non-judicial service, par- 
ticularly active military service and public 
legal office. Ten plans, all public employ- 
ees’ systems, give credit for all state service, 
and 13 in addition to these accept military 
service during a war or national emergency 
(although some stipulate particular wars 
which are accepted and others allow for 
such service only during the judge’s term 
of office). 

The most commonly recognized public 
legal offices are those of member of the 
state legislature and attorney general. 
Others include county commissioner or 
city councilman (Nevada), solicitor general 
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(Georgia Superior Court plan), legislative 
employee services (Florida), and “all con- 
stitutional or public legal offices” (Califor- 
nia). 


Reemployment of Judges 
After Retirement 


Pension plan restrictions against reem- 
ployment after retirement are occasionally 
confused with provisions for judicial ser- 
vice after retirement, but the two are very 
different. The one has to do with the judge 
who thinks his pension is not high enough 
and decides to run for some public office 
or to open up his old law practice. The 
other is a special program (to be discussed 
later) which is being adopted in more and 
more states of placing retired judges on 
call to help relieve congested court dockets 
or to hold court for other judges in emer- 
gencies. 

Plans in half the states have restrictions 
against the practice of law or public em- 
ployment for compensation while drawing 
a pension, and a number offer varied re- 
strictions against additional income of any 
kind. Fourteen prohibit the practice of 
law, although in California the restriction 
is only for retired judges below the age of 
70. Virginia and Wyoming provide that a 
retired judge engaged in the practice of 
law may not participate in the program of 
judicial service after retirement, and in 
Montana his pension is suspended during 
the period of his return to practice. 

Under several plans the pension of a 
retired judge is suspended if he returns to 
public office, and in a few he must again 
join and contribute to the retirement sys- 
tem. (In Delaware and Illinois, however, 
these restrictions concern only state or 
federal judicial office.) Although Mississip- 
pi generally has the same restrictions, the 
plan also provides a number of unusual 
exceptions, including in particular election 
to public office, employment as an attorney 
on a fee basis, and employment because of 


special knowledge and ability. 
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Expansion of International 
Legal Exchange Program Urged 


“International Training for Legal Man- 
power to Meet the Needs of Nations” was the 
subject of a panel discussion at the Institute 
of International Education’s Fourth National 
Conference on Exchange of Persons held in 
San Francisco early this month. It was noted 
that international exchange is now considered 
by many to be the best single hope for a world 
with peace, freedom and justice, and that legal 
exchange is important to all three, but espe- 
cially justice. The contributions to legal ex- 
change made by the American Judicature 
Society, the American Bar Association, and 
the Fulbright and Stanford programs were 
explained. 

The panel consisted of Robert G. Storey, 
president of the Southwestern Legal Founda- 
tion, chairman, Glenn R. Winters, executive 
director of the American Judicature Society, 
rapporteur, Stephen Chandler, chief judge, 
U.S. District Court, Oklahoma City, Dr. Maung 
Maung, member of the law faculty, University 
of Rangoon, Burma, Herman Phleger, San 
Francisco lawyer, and Carl Spaeth, dean of 
the School of Law, Stanford University. The 
panel and audience agreed on the following: 


1. The goal of the exchange program, so 
far as the legal field is concerned, should 
be to help bring about a world of peace, 
freedom and justice, within nations and be- 
tween nations. 

2. Legal exchanges have been neglected 
in comparison with other fields and it is 
necessary that their volume be greatly in- 
creased. 

3. In the legal field, exchange of experi- 
enced personnel is relatively more impor- 
tant than student exchange, and should be 
emphasized. 

!. There should be exchange of ideas as 
well as personnel and the work of the new 
International Legal Aid Association in pro- 


The March of Progress 





moting the establishment in all countries 
of legal service for persons unable to pay 
should be a pattern for similar efforts in 
other fields. 

5. Those who come from abroad on ex- 
change programs should be carefully chosen 
for intelligence, maturity and ability to give 
their country leadership and other benefits 
upon their return. 

6. Especially in those countries where age 
is reverenced, the sending of retired Ameri- 
cans with the requisite health and othe: 
qualifications should not be overlooked. 





Eichmann Trial to be Filmed 
For World-Wide Distribution 


A complete television and film record of the 
Adolf Eichmann trial will be made under a 
contract signed last month by the Israeli gov- 
ernment and the Capital Cities Broadcasting 
System of New York. The former Nazi Ger- 
man chief of the Jewish section of the Gestapo 
is charged with responsibility for the deaths 
of 6,000,000 Jews. His trial in the District 
Court, Jerusalem, a trial court of general 
jurisdiction, will begin March 6. 

The Israeli government has received re 
quests for information about television or 
motion picture recordings from virtually 
every country in the world. The films will be 
made available to all broadcasting and motion 
picture organizations at cost and if any pro- 
ceeds remain after expenses are met they will 
go to a charitable organization designated by 
the Israeli government. 

The government has been assured by the 
film producer that the recording system would 
not be noticeable or interfere with the dignity 
of the court. Cameras are to be placed on an 
overhead balcony and a closed circuit televi- 
sion will be set up for news representatives. 
The trial will be in Hebrew with simultaneous 
translations into English, German and French, 
all of which will be recorded. 
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Kansas Voters Use Their New 
Non-Partisan Judicial Selection Plan 


The Kansas non-partisan judicial selection 
plan, adopted in 1958 (December, 1958 Jour- 
nal, p. 128), was used by the state’s voters for 
the first time November 8. Strong support for 
the new system was evidenced by a vote of 
almost four to one for the retention of two 
justices and more significantly by the fact that 
the total vote for or against each judge 
climbed to near 600,000 of the 900,000 votes 
cast for the major political positions. 

Under the plan, which was drafted to con- 
form to the pattern approved and supported 
by the American Judicature Society and the 
American Bar Association, Supreme Court 
justices are appointed by the governor from 
among three candidates selected by a nomi- 
nating commission of lawyers and laymen. 
After his first term the judge runs unopposed 
and solely on the question of whether his rec- 
ord merits his retention in office. As originally 
drafted by the Bar Association of the State of 
Kansas, the plan would also have taken the 
district court judges out of politics, but the 
constitutional proposal was amended in the 
lower house to apply only to the Supreme 
Court. 


Conference on Judicial Selection 


And Tenure Planned in Ohio 


A State Conference on Selection and Ten- 
ure of Judges will be sponsored by the Ohio 
State Bar Association March 2 and 3 at the 
Deshler-Hilton Hotel, Columbus. Conferees 
will include judges, bar officials, deans of law 
schools, court administrators, public officials, 
state legislators and representatives of service 
clubs, labor, industry, the league of women 
voters, the farm bureau and the grange. 

On March 2, the participants will meet 
in panels to analyze the present methods of 
judicial selection in Ohio, the federal system 
and other states, and to discuss the Missouri 
Non-Partisan Court Plan. The following day 
the Ohio plan for judicial selection, which 
will be under consideration by the 1961 ses- 
sion of the state legislature, will be discussed 
and an action program for reform formulated. 

Among the speakers will be the Honorable 
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Michael V. DiSalle, governor of Ohio, Chief 
Justice Carl V. Weygandt of the Supreme 
Court of Ohio, C. Kenneth Clark, chairman 
of the Ohio State Bar Association’s Commit- 
tee on Judicial Selection, Forrest Hemker, St. 
Louis lawyer, and Glenn R. Winters, execu- 
tive director of the American Judicature 
Society. 

Like the Nebraska Conference, held last 
summer (October Journal, p. 105), this state- 
wide meeting is an outgrowth of and is pat- 
terned after the National Conference on Judi- 
cial Selection and Court Administration 
sponsored by the American Judicature So- 
ciety, the American Bar Association and the 
Institute of Judicial Administration in Chi- 
cago in November, 1959. Similar conferences 
are being planned in other states and an 
A.B.A. Junior Bar Committee, headed by 
John C. Feirich, Carbondale, Illinois, is as- 
sisting in this planning and promotion. 








Items in Brief 











A nationwide lawyer placement infor- 
mation service will be established by the 
American Bar Association and is expected 
to be operative by next spring. An outgrowth 
of a pilot program conducted by the A.B.A.’s 
Junior Bar Conference and the American 
Law Student Association at the annual meet- 
ing in August, the service will provide infor- 
mation about available lawyers to firms and 
businesses. It will not be an employment 
bureau and neither employers nor employees 
will be “recommended” by the Association. 


Uniform Jury Instructions for Iowa have 
been prepared by the State Bar Association 
under a grant from the Iowa State Bar Foun- 
dation. The instructions will be distributed 


to each member of the Association without 
charge. 


Lawyer Reference Service of the Detroit 
Bar Association, now observing its 10th anni- 
versary, has aided more than 10,000 people 
who did not have a lawyer find competent 
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legal advice. A secretary, available 40 hours 
a week, interviews prospective clients and 
refers them to one of the 566 members of the 
association’s referral panel for an initial one- 
half hour conference at a fixed fee of five 
dollars. 


A “tax expert” has been sued by the Utah 
State Bar, whose complaint alleges that the 
defendant regularly advised his clients as to 
federal and Utah tax laws, and drafted or 
caused to be drafted instruments to carry out 
his advice. The complaint asks for an injunc- 
tion to halt the defendant’s unlicensed prac- 
tice of law. 





Question Box 











In this depaitment we share with our readers 
information supplied to persons who submit 
inquiries, and invite your questions with re- 
spect to any phase of the administration of 
justice. 


Q. How many states have an integrated 
bar, and of those who do not how many are 
currently considering integration? 

A. The following states have an integrated 
bar: Alabama, Alaska, Arizona, California, 
Florida, Idaho, Kentucky, Louisiana, Michi- 
gan, Mississippi, Missouri, Nebraska, Nevada, 
New Mexico, North Carolina, North Dakota, 
Oklahoma, Oregon, South Dakota, Texas, 
Utah, Virginia, Washington, West Virginia, 
Wisconsin and Wyoming. The bars of Puerto 
Rico and of the Virgin Islands are also inte- 
grated, and Arkansas has a state-wide organi- 
zation for disciplinary purposes of which every 
practicing lawyer must be a_ supporting 
member. 

This year the New York State Bar Associa- 
tion, the Indiana State Bar Association, the 
Bar Association of the District of Columbia, 
and the Tennessee Bar Association are study- 
ing the integrated bar. In recent years, inter- 
est has been manifested within professional 
circles in Gerogia, Rhode Island, Massachu- 
setts, and New Jersey. The members of the 
New Jersey bar have twice been polled and 
each time favored integration of the bar 
by a small margin. 
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irresponsibility; it may have any degree of 
information or ignorance about require- 
ments of the office or the qualifications of 
the candidates; its motives may range from 
the best to the worst. 

There is a growing recognition through- 
out the country that the forms of elections 
do not correspond to the facts in electing 
judges in metropolitan areas. 

For that reason, there has been an effort 
in many states to contrive a system of selec- 
tion that would bring to bear a higher 
degree of responsibility, fuller information, 
and better motives than sometimes deter- 
mine the choices today. 

The bar associations of Illinois failed in 
1955 to persuade the legislature to submit 
a constitutional amendment dealing with 
the judicial system. In 1957, they succeeded 
in persuading the legislature to propose a 
constitutional amendment reorganizing the 
structure of the courts. But it did not in- 
clude any proposal for immediate change 
in the method of judicial selection. ‘The 
Cook County Democrats in the legislature 
would not permit it. The Democratic or- 
ganization did, however, go all out for the 
amendment that was placed on referendum. 

This amendment was officially held to 
have been defeated at the general election 
in 1958, having narrowly failed to get the 
required two-thirds of the votes cast on 
the issue. A legal challenge of the manner 
in which some votes were excluded was 
denied. 

In any event, there is no doubt that the 
bar of this state will ultimately seek to im- 
prove the method of selecting judges, even 
though this aspect of judicial reform was 
not directly presented to the people in 1958. 

The press of Chicago is keenly aware of 
the shortcomings of the present system. | 
believe it can be depended on, when the 
time comes, to support the bar's efforts to 
bring about an improvement. 
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Bench and Bar Calendar 











December 


12-13—The Association of Life 
Counsel, New York City. 

28 30—Association of Americon Law Schools, 
Philadelphia. 


1961 


January 


12-14—The Indiana State Bar Association, 
Mid-year meeting, Indianapolis. 
13—Federal Communications Bar Associo- 
tion, Washington, D. C. 
13-15—National Association of 
Compensation Attorneys, 
meeting, Phoenix, Arizona. 
16-17—Americcn Patent Law Association, 
stated meeting, Washington, D. C. 
23-27—A.B.A. Traffic Court Conference, 
Berkeley, California. 
25-28—New York State Bor 
New York City. 
26-28—Pennsylvania Bar Association, Philadel- 


Insurance 


Claimants’ 
mid-winter 


Associction, 


phia. 
27-February 3—Inter-American Bar Associa- 
tion, Bogota, Colombia. 


February 


3-5—Massachusetts Bar Association, mid- 
winter meeting, Worcester. 
16-17—State Bar of Wisconsin, mid-winter 

meeting, Milwaukee. 
15-21—American Bar Association, mid-year 
meeting, Chicago. 
17-19—National Association of Women Law. 
yers, mid-year meeting, Chicato. 
18-19—Fellows of the American Bar Foundo- 
tion, Chicago. 
20—American Judicature Society, Board of 
Directors, Chicago. 
24—Interstate Bar Council, Seattle, Wash- 
ington. 


March 


26-29—American College of Trial Lawyers, 
New Orleans, Louisiana. 

27-31—A.B.A. Traffic Court Conference, New 
Haven, Connecticut. 

April 

7.9—National Association of Claimants’ 

Compensation Attorneys, western re- 
gional conference, Palm Springs, Cali. 
fornia. 

20-22—State Bar of Arizona, Scotisdole. 

20-22—The Bar Association of the State of 
Kansas, Topeka. 

27-28—American Patent Law Association, 
stated meeting, Minneapolis, Minne- 
sota. 


May 
4.7—Alasko Bar Association, Anchorage. 


11-13—American Bar Association Regional 
Meeting, Indianapolis, Indiana. 


11-13—National Association of Women Law- 
yers, regional meeting, Indianapolis. 

12-13—Virginia State Bor, Old Point Com- 
fort. 

17-20—American Low Institute, Washington, 
D.C 


18—Nationcl Conference of Judicial Coun- 

cils, Washington, D. C. 

18-20—The Florida Bar, Hollywood. 

18-20—Ohio State Bar Association, Dayton. 

24-26—Georgio Bar Associction, Jekyll Island. 

24-26—Kentucky State Bar Association, Louis- 
ville. 

24-27—Louisiana Stote Bor 
Biloxi. 


Association, 


June 
5.9—A.B.A. Traffic Court Conference, New 


ork. 
7.9—The lowa State Bar Association, 
Des Moines. 
8-9—Arkansos Bar 
Springs. 
8-9—Utah Stote Bor, Salt Lake City. 
8-10—Tennessee Bar Association, Memphis. 
9.11—Massachusetts Bar Association, Swamp- 
scott. 
13—The Bar Association of the District 
of Columbia, Washington, D. C. 
14-16—LIIlinois State Bar Association, St. 
Louis, Missouri. 
14-16—State Bar of Wisconsin, Delavan. 
18.17—Montana Bar Association, Missoula. 
—— State Bor Association, St. 
Paul. 
23-24—Stote Bar Association of North Dakoto, 
Williston. 
28-July 1—North Carolina Bar Association, 
Asheville. 
29-July 1—WMississippi State Bar, Biloxi. 
29-July 1—The State Bor of South Dakota, 


Yankton. 
July 


2-6-—Commercial Law League of America, 
Soranac, New York. 
6-8—Stote Bor of Texas. Fort Worth. 
10-14—A.B.A. Traffic Court Conference, 
Denver, Colorado. 
13-15—Idaho State Bar, Sun Volley. 
16-22—Nationcl Association of Claimants’ 
Comrensution Attorneys, Boston. 
31-August 5—National Conference of Commis- 
sioners on Uniform State Laws, St. 
Louis, Missouri. 


Association, Hot 


August 
1-6—Conference of Chief Justice, St. Louis, 
Missouri. 
3-7—Junior Bar Conference, St. Louis, Mis- 
souri. 


5.10—Americon Law Student Association, St. 
Louis Missouri. 
6—American College of Trial Lawyers, 
St. Louis. 


7-11—Americon Bar Association, St. Louis 


Missouri. 

28-September 2—Canadian Bar Association, 
Winnipeg. 

i ~ State Bar Association, Rock- 
land. 


31-September 2—The West Virginio Bar 
Associction, White Sulphur Springs. 


September 


7-9—Washington 
Tacoma. 
7.9—Wyoming State Car, Sheridan. 
11-15—A.B.A. Traffic Court Conference, 
Knoxville, Tennessee. 
29-23—The Missouri Bor, Kansas City, Mis 
souri. 
25-29—The State Bor of California, Mon 
terey. 
26-29—State Bar of Michigan, Detroit. 


October 


9.13—A.B.A. 
Chicago. 
11-13—National Legal Aid and Defender Asso- 
ciation, Chicago. 
12-14—The Colorado Bar 
Colorado Springs. 
16-17—State Bor Association of Connecticut, 
Hartford. 
19-20—American Patent 
Washington, D. C. 
20-21—The West Virginia State Bar, Beckley. 


Stote Bar Association, 


Traffic Court Conference, 


Association, 


Law Association, 


November 
2-3—Nebraska State Bar Association, Omo- 


0. 

9.11—Americon Bor Association, Regional 
Meeting, Birmingham, Alabama. 

9-11—Noational Association of Women Low- 
yers, regional meeting, Birmingham, 
Alabama. 

29-December 2—Oklahoma Bar Association, 
Oklahoma City. 


December 


28-30—Association of American Law Schools, 
Chicago. 


1962 


pr: 12-14-—Stote Bor of Arizona, Tucson. 
May 23-26—American Low Institute, Washing 
ton. D C. 

July 16-20—International Bar 
Edinburgh, Scotland. 
August 6-10—American Bar Association, Son 

Francisco, California. 
May 22-25, 1963—American Low Institute, 
Washington, D. C. 
1963—Americon Bar 
Chicago. 
May 20-23, 1964—American Low Institute, 
Washington, D. C. 


Association, 


August, Association, 














Congestion Problem is Urgent 


The problem of overcrowded court dockets 
appears to be one of prime importance. ‘The 
resultant delays of months and years before 
decisions are reached give credence to the old 
saying that “Justice delayed is justice denied.” 

It is my suggestion that this problem be 
given continuing priority in the Society's pro- 
gram, and all suggested solutions thoroughly 
explored in the pages of the Journal. Off- 
hand, several avenues of approach occur to 
me, viz., changes in present jurisdictional pre- 
cepts, more intense activity in the field of 
codification, and, from the standpoint of the 
individual states, a bringing together of the 
sprawling body of administrative law which 
has arisen in their respective jurisdictions. 

Joun B. Swainson 
Governor Elect of Michigan 
Lansing, Michigan 


Judicial Ethics 
Should Be Enforced in 
Quasi Judicial Hearings 


I think one of the paramount problems 
in the administration of justice is the estab- 
lishment of more uniform and better proce- 
dures before the administrative agencies at 
every level of government. The ethics of the 
legal profession must be introduced to the 
ranks of the commissioners, referees and other 
personnel of the regulatory bodies. The high 
standards of practice in our courts will be 
gradually eroded if the continuing transfer 
of fact finding and quasi judicial functions 
to administrative agencies continues with no 
equally forceful and concurrent effort to im- 
prove the practice in those tribunals. Some 


progress has been made but much more 
progress is in order. 
I serve as chairman of the Minnesota 


The Reader’s Viewpoint 


Municipal Commission which hears and 
determines petitions for municipal incorpora- 
tion, annexation, or other boundary changes. 
We are acutely aware olf the necessity ol 
establishing fair and judicious procedures 
and assuring fair judgments. Those who 
appear before us deserve the same justice 
as they would obtain in court. 

Joseru: Rosair 
Plymouth Building 
Minneapolis 3, Minnesota 


Reform at the State 
Level Is Needed 


In your editorial, “Caryl Chessman and 
Quick Justice,” in the August issue of the 
Journal, there appears the following para- 


graph: 


There was once a time when the danger 
of denial of federal rights in a state court 
may have been a real one, especially to 
out-ol-state litigants, and the right of ap- 
peal to a federal court for their vindication 
a valuable one. Chessman, however, was a 
California citizen, tried in his own state. 
The supposition that those courts were 
less aware of the federal than of the state 
constitution is unreal. It has simply become 
routine for the defendant who can afford 
it to allege violation of federal rights after 
he has run the gamut of the state courts, 
and the only thing accomplished is delay. 


This is so unlike your usual realistic ap- 
proach to problems in the administration of 
the law that I would like to call your atten- 
tion to an exhaustive article published last 
winter, “Federal Habeas Corpus: Post Con- 
viction Remedy for State Prisoners,” 108 
U. Pa. L. Rev. 461-532 (1960), by Professor 
Curtis R. Reitz. His exhaustive study refutes 
your statements about the adequacy of state 
court procedures and amply documents his 
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conclusion that “virtually all successful peti- 
tioners for federal habeas corpus have never 
received a fair hearing in their state courts...” 
To make a scapegoat of the federal proce- 
dures, as you have done, hides the fact that 
state collateral remedies and their adminis- 
tration in the state courts are woefully inade- 
quate in the great majority of states. The 
most urgently needed reforms are at the 
state level and it is to these problems that it 
would seem helpful for you to direct your 
attention. 

CALEB FOOTE 
Law School of Harvard University 
Cambridge 38, Massachusetts 





A Tragic Sequel to 
Administrative Abuses 


In my letter to you of June 30, 1960 
(August Journal, p. 71), 1 mentioned corre- 
spondence with the Veterans Administration 
where they were requiring additional paper- 
work in a guardianship accounting, and 
taking the position that their approval over- 
rode any decision or determination of our 
local court. A tragic sequel has occurred fol- 
lowing my letter. 

The husband of my client was killed some- 
time ago, and she was appointed guardian of 
their children. The Veterans Administration 
required special reports covering funds paid 
to my client on their behalf. Members of the 
family report to me that she was extremely 
upset over the death of her husband, but 
had managed to continue taking care of the 
children and herself. 

Last month after receiving the additional 
burden of responsibility, paperwork and non- 
sense that I referred to, she completely lost 
her composure. A petition has been filed to 
have her committed to the state hospital for 
the insane. The family attributes the cause 
directly to worry caused by the Veterans 
Administration in carrying out its policies. 

No better example could be given, if, in 
fact, example were required, to direct atten- 
tion to administrative abuses. How long can 
one endure such treatment? An answer now 
is little consolation to my client. 

Grorce W. KILBOURNE 
No. 1-3 West Jackson Street 
Sullivan, Indiana 
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Arbitration Is Not the Best 
Solution to Court Congestion 


Some of the most important current prob- 
lems are the matters of securing adequate 
judges at the present salary levels, and the 
matter of these judges conducting themselves 
in a dignified manner so as to promote the 
feeling of respect toward the courts by lay 
people. 

Our court calendars are not as crowded in 
this area as they possibly are in some of the 
northeastern and north midwestern areas. 
Therefore, the public is accustomed to re- 
ceiving early trial dates, within reason. 

I believe that more and younger and well 
qualified attorneys should be encouraged to 
run for a position on the bench in this area. 

I note that the rise in arbitration proceed- 
ings has not been felt here for the reason 
that our court calendars are not as crowded 
as they must be in other parts of the country. 
I am engaged at this time in a trial before 
the American Arbitration Association, which 
is the first ever held in this city. As I prepare 
for this hearing before lay arbitrators, I am 
constantly reminded that while arbitration 
is many times quicker than a court trial, the 
parties divest themselves of certain rights 
evolved through many hundreds of years of 
common law actions in England and _ the 
United States. I believe it is necessary that 
we encourage more state legislatures and as- 
semblies to provide more courts in order to 
dispose of regular litigation expeditiously. I 
trust that this is also an aim of the Society. 

C. G. WHITTEN 
819 Citizens National Bank Building 
Abilene, Texas 





The Most Important Problems 


In my opinion some of the most important 
problems of judicial administration concern 
pre-trial procedures, discovery methods, and 
improvements in the rules of evidence. I do 
not have the solutions to these problems but 
will hope that the Journal will discuss them 
from time to time. 


C. R. DICKENSON 


Baylor University 
School of Law 
Waco, Texas 
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BOOKS 


Whether it be in regard to personal injury 
cases, malpractice suits, workman’s compensa- 
tion law or a score of other areas, the lawyer 
has a need to know about things medical in 
a vast amount of his daily work. His problem 
of communication with the medical world has 
been substantially alleviated by Dr. Frederick 
Mettler’s comprehensive guide, The Medical 
Source-Book.! The book discusses methods of 
obtaining information from medical sources, 
the terminology of body structure supple- 
mented by detailed illustrations, and the back- 
ground conditions of the commonest causes of 
personal injuries, disease and deaths most fre- 
quently mentioned in law suits. How the serv- 
ices of an expert witness can be utilized most 
profitably is also considered. In addition, the 
appendix provides a guide to the activities, 
personnel, literature, and professional organi- 
zations in the basic sciences and clinical fields 
of medicine. Periodic supplements will be pub- 
lished to keep the book current. 

The importance of interpersonal behavior 
in the client-attorney relationship is clearly 
underlined in Introduction to Interviewing? 
by Melvin S. Heller, Esther Pollen, and Sam- 
uel Polsky. Based on a three-year study by the 
law school and department of psychiatry of 
the medical center at Temple University, the 
handbook considers the theoretical aspects of 
interviewing and provides guides for directing 
the client in effective and efficient discussion. 
The guides are documented by references to 
clinical studies and case materials and are 
presented under such headings as “Managing 
the Emotional Client,” “Listening and Goal 
Formation,” and “Questioning.” 

The National Legal Aid and Defender As- 
sociation’s Chart on Divorce, Annulment and 
Separation in the United States,? which was 
revised this year by Mary M. Smithburgh, is 
a concise and readily accessible compilation 
of the laws in each state with regard to the 
requirements for marriage licenses, and the 





1. Boston: Little, Brown and Company, 1959, Cloth, 
pp. Ixviii and 1,000, $25.00. 
2. Philadelphia: National Legal Aid and Defender 
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grounds and procedures for obtaining matri- 
monial action. Because of differences in the 
interpretations of statutes and decisions, it is 
not intended to be a complete reference. How- 
ever, in a glance the chart enables one to an- 
swer such questions as: What is the required 
waiting period before marriage in California?, 
What time must elapse under New Jersey law 
before action can be taken on grounds of de- 
sertion?, or What time is required to complete 
an uncontested divorce action taken in Hawaii? 





Any book reviewed here or in any orher issue of 
this Journal, or any other book in the field of | 
judicial aaministration, may be ordered directly from 
the American Judicature Society, 1155 East Sixtieth 
Street, Chicago 37, Illincis. We also will be glad 
fo procure for you, ct regular single-copy prices, 
copies of periodicals containing any of the articles 
here listed. 








ARTICLES 


The Legal Profession 


“Internship Re-examined: A “Do” Program in Law 
School,” by Albert E. Harum. American Bar Associa- 
tion Journal, July, 1960, pp. 713-716. (Proposes intern- 
ship program to bridge gap between law student’s 
theoretical knowledge and its practical application.) 

“The Lawyer as a Member of a Learned Profession,” 
by Eugene C. Gerhart. Temple Law Quarterly, Fall, 
1959, pp. 10-33. (Only by continuous self education 
according to a systematic plan can a man become a 
“complete lawyer.”) 

“The Profession of the Law,” by Joseph J. Simeone. 
American Bar Association Journal, June, 1960, pp. 
699-610. (Lawyers should strive never to get “used 
to” their roles as counsellors, advocates, and public 
servants.) 


Judges 


“The Judge as Administrator—Let Us Look at Him.” 
by William C. Kandt. Kansas Law Review, March, 
1960, pp. 435-444. (The judge’s administrative polli- 
cies as they affect the docket, can be more damaging 
and costly to the litigant than the decision reached, 
whether good or bad, after trial.) 

“The Duties of a Circuit Chief Judge,” by E. Bar- 
rett Prettyman. American Bar Association Journal, 
June, 1960, pp. 633-636. 

“Some Observations on the Law and the Nature of 
the Judicial Process,” by Robert C. Finley. Washing- 


Association, 1960, Paper, pp. 42, $1.00. 
3. Chicago: National Legal Aid and Defender Associa- 
tion, 1960, pp. 1, $1.00. 
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ton Law Review and State Bar Journal, Spring, 1960, 
pp. 1-15. (Substantive law evaluation and revision is 
needed.) 

“Catholics on the Court,” by H. W. Chase and others. 
New Republic, September 26, 1960, pp. 13-15. (The 
ideas of Catholic justices on the Supreme Court as a 
group are undistinguishable from the ideas of those 
who are not Catholic.) 


Court Congestion 


“The Philadelphia Story—Compulsory Arbitration,” 
by Simon Lenson. New Jersey Law Journal, July 21, 
1960, pp 1 + 7. (Arbitration is the most effective tool 
yet devised for reducing congestion.) 

“Here’s Hope for Speedier Justice: Trial by Law- 
yer,” P. Friggens. Reader’s Digest, April, 1960, pp. 
197-200. 

“Trial by Lawyer Panel: A Solution to Trial Court 
Backlogs?” by John A. Tucker, Jr. Journal of The 
Denver Bar Association, The Colorado Bar Associa- 
tion, and The University of Denver College of Law, 
March-April, 1960, pp. 115-120. (Philadelphia’s com- 
pulsory arbitration plan.) 


Jury 


“Notes and Comment: Putting a Jury Together— 
in City Court.” New Yorker, May 14, 1960, p. 33. 

“Public Preference for the Jury,” by William J. 
Flynn, Jr. New York State Bar Bulletin, April, 1960, 
pp. 103-110. 

“Pin-stripe Juries,” by L. Barrett. Nation, August 
20, 1960, pp. 89-91. (The Federal Court in New York 
City either cannot or will not recruit jury panels that 
represent proportionately all sectors of the commu- 
nity. There is a preponderance from the owner-man- 
agement class.) 


Sentencing 


“Imperative to Punish,” by D. L. Bazelon. Atlantic, 
July, 1960, pp. 41-47. 

“The Indeterminate Sentence in New York,” by 
Timothy McGuire. Brooklyn Law Review, December, 
1959, pp. 92-104. (Legislation should be adopted to 
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insure that the indeterminate sentence is not used as 
a means of giving a harsher sentence than the law 
prescribes to a hardened criminal.) 

“Capital Punishment Should Be Retained,” by Wil- 
liam B. Hagarty. The Canadian Bar Journal, February, 
1960, pp. 42-51. 

“Abolish the Penalty of Death,” by Raymond R. 
Start and Thomas D. McBride. Pennsylvania Bat 
Association Quarterly, June, 1960, pp. 408-414. 

“Verdict: Guilty—Now What?” by George Edwards. 
NPPA News, March, 1960, pp. 1-5. (More emphasis 
must be placed on intelligent sentencing, probation, 
and institutional treatment of offenders.) 


International and Comparative 


“The Practical Training of Law Students in the 
Province of Quebec,” by Gerald Ledain. The Canadian 
Bar Journal, June, 1960, pp. 242-247. (The Quebec 
system should include training in a law office.) 

“Legal Education in Germany,” by Manfred C. 
Vernon. Alabama Law Review, Fall, 1959, pp. 140-149. 

“The English Inns of Court: Their Background and 
Beginnings.” by Malcolm Fooshee. American Bar 
Association Journal, June, 1960, pp. 616-622. 

“London’s Old Bailey,” H. Cecil. Holiday, August. 
1960, pp. 60-61. 

“World Law Is Imperative,” by Jacob K. Javits. 
(Favors repeal of Connally Amendment and sub- 
mission of legal disputes under treaties made by the 
United States to the World Court.) “The Judgment 
Must Be Ours,” by Alfred J. Schweppe. (Favors re- 
tention of the Connally Amendment to our ratifica- 
tion of the Statute of the International Court of 
Justice.) The Kiwanis Magazine, February, 1960, pp. 
14,15 + 47. 

“Eichmann Case.” Commonweal, June 24, 1960 p. 
316. Reply with rejoinder by G. Tadmor, September 
9, 1960, pp. 470-1. 


Judicial Administration 


“Judicial Administration,” by Delmar Karlen. New 
York University Law Review, January, 1960, pp. 203- 
221. (Review of major judicial reform programs of 
1959. The work of the California Legislative (Regan) 
Committee seems most significant.) 





Please send to the address below: 


0 A six months’ free trial subscription. 


[] An invitation to membership. I am: 


0 a lawyer C1 a judge 


( an interested layman. 


Name 
Address 


a 





AMERICAN JUDICATURE SOCIETY 
1155 East 60th Street, Chicago 37. Illinois 


— A regular one year’s subscription. $2.00 enclosed. 


(year admitted to the bar_______) 


C) Literature, information and materials on the following subject: 


— ne _..__.__._ Fiate.. 











December, 1960 





New Members of 
the American 
Judicature Society 











ALABAMA-—Walter F. Gaillard, Wilfred 
Galbraith, MacDonald Gallion, Alexander 
F. Lankford, Harry L. Pennington, 
Norman ‘I. Spann 

ALASKA—Jay A. Rabinowitz 
ARKANSAS—Harry J. Lemley, 
Jr., Jack Holt, Sr. 


Jack Holt, 


CALIFORNIA—Mark C, 
Bryant M. Bennett, 


Allen, Jr., 
Leonard Dieden, 


Donald C. Hirsch, Robert B. McKay, 
David J. Stone, Charles R. Thompson 
COLORADO-—Edward G. Knowles, 
Leonard V. B. Sutton 
CONNECTICUT—James J. Dutton, 
Vincent A. Laudone, Walter J. Sullivan, 


Ronald D. Williams 


DISTRICT OF COLUMBIA—Yohannes 
Berhane, Richard W. Galiher, Carson M. 
Glass, William Jerre] Smith, Jr. 


FLORIDA—Robert C. Abel, Jr., Robert 
W. Baker, Horace W.  Bittenbender, 
Rawdon E. Bradley, Jr., ‘Ted Cabot, 
Alva R. Carver, J. Emory Cross, William 
F. Davenport, Jr., John S. Duss, Dewey 
A. Dye, Richard W. Ervin, William S. 
Ewing, Earl Faircloth, Raymond E. Ford, 


Arthur J. Franza, Charles B. Fulton, 
William C. Gaither, Hugh S. Glickstein, 
John R. Gould, L. William Graham, 


Charles B. 
Joseph A. 


Guthridge, John A. Hanley, 
Hubert, Clifford T. Inglis, 
William C. Lantaff, E. B. Larkin, W. 
M. Larkin, —s G. Livingston, 
Aquilino Lopez, Jr., J. R. Lowry, Frank 
E. Maloney, Robert he on Mautz, J}. 
I weed McMullen, Richard H. Merritt, 
Joel Miller, James F. Minnet, Frank J. 
Muscarella, Jr., Inman Padgett, A. 
Kenneth Pincourt, Jr., Alton G. Pitts, 


H. L. Pringle, Leonard Robbins, John 
Fite Robertson, Charles A. Savage, 
Robert R. Sinclair, Paris G. Singer, 


Dorothy A. Smith, Wm. Reece Smith, Jr., 
Robert R. Tench, Campbell Thornal, 
Harold B. Wahl, Jack F. Wayman, 
Ernest W. Welch, Edgar Williams, Jr., 
Walter W. Woolfolk, Leo Wotitzky 
Burton Young 


JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 


GEORGIA—James H. Wilson, Jr. 
HAWAII—John F. Dyer, Rhoda V. Lewis 


ILLINOIS—Theodore F. Bayer, James 
D. Heiple, Jennie C. Karey, Nicholas 
DeB. Katzbenbach, John C. Mullen, 
Edward Robinson 


INDIANA—Paul E. Blackwell, Ernie S. 
Burke, C. Severin Buschmann, Jr., Harry 
P. Dees, Wilbur W. Engel, Wyman 
Finley, George E. Fruechtenicht, Thomas 
R. Haley, Manford G. Henley, Lloyd W. 
Littell, John W. Montgomery, Lester F. 
Murphy, Clemence A. Nordhoff, Donald 
D. O'Neill, Henry S. Smulevitz, William 
S. Spangler, William §S. Squire, Joseph 
G. Wood 


1OWA-—Arthur D. Peterson, 
Edward Sheridan, James F. Smith 


Arthur 


KANSAS—Randall D. Palmer 
KENIUCKY—Harry M. Caudill, Jesse 
Dukeminier, William Friedlander, Albert 
V. Hamm, Anthony R. Hellmann, Henry 
B. Huff, J. Paul Ne!son 


Donald 
Thomas A. 


LOUISIANA—John N. Duhe, Jr., 
S. Klein, James I. Nelson, 
Warner, Jr. 
MAINE—William Berman 


MARYLAND—Plummer M. Shearin 


MASSACHUSETTS—Robert H. Gold- 
man, Albert R. Pitcoff 
MICHIGAN-—Alfred J. Fortino, John 
Galien, John B. Swainson, Thomas W. 
Watkins 

MINNESOTA—Cortlen G. Cloutier, 
Henry H. Cowie, Jr., Wm. D. Gunn, 
Paul A. Skjervold 


NEBRASKA—Herman F. Cox 

NEW YORK-—Burton M. Abrams, D 
Nelson Adams, James B. Alley, William 
T. Andrews, Christian H. Armbuster, 
John F. Arning, Henry R. Ashton, Emil 
N. Baar, Palmer Baker, Jr., William J. 
Barron, John R. Bartels, Walter E. Beer, 
Jr.. William S. Beinecke, Francis 5S. 
Bensel, Francis Bergan, Melbourne 
Bergerman, R. Burdell Bixby, Arthur M. 
Boal, Alfred J. Bohlinger, Chester 
Bordeau, Joseph E. Brill, Peter Megar 
gee Brown, Granville M. Brumbaugh, 
Adrian P. Burke, John T. Cahill, 
Howard H. Cannon, William C. Cannon, 
Arthur V. D. Chamberlain, Robert L. 
Clare, Jr., Edward I Coffey, F. R. 
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Coudert, Jr., Peter Jj. Crotty, William 
J. Darch, Archie O. Dawson, Roger A. 
Derby, Jr., Marcel Deschamps, Sidney 
Deschamps, Otto C. Doering, Jr., John 
F. Dooling, Jr., Goldthwaite H. Dorr, 
Henry 1. Dorrance, Oscar John Dorwin, 
Harry R. Dulman, Walter K. Earle, 
Frederick M. Eaton, George R. Fearon, 
Edward Ridley Finch, Jr., Walter H. 
Free, Louis L, Frieman, Henry J. 
Friendly, David H. Fromkin, Dorothy 
Frooks, Harry A. Gair, Hiram S. Gans, 
Michael Gerome, John A. Gifford, Gar- 
rand W. Glenn, Norman S&S. Goetz 

Godrey Goldmark, Nathaniel L. Gold- 
stein, William J. Granger, Frederick F. 
Greeman, Phillip W. Haberman, Jr., 
James H. Halpin, Milton Handler, 
Harman Hawkins, Ira Hawkins, Paul R. 
Hays, David S. Henkel, Paul M. Herzog, 
Alvin E. Heutchy, John Edmond Hewitt, 
E. James Hickey, Harry G. Hill, George 
L. Hinman, Francis H. Horan, John C. 


Hover, Denis M. Hurley, James W. 
Husted, John C. Jaqua, Jr., Oswald L. 
Johnston, Hugh R. Jones, Sydney M. 


Kaye, Henry E. Kelley, Kevin Kennedy, 
Theodore S. Kenyon, Otto E. Koegel, 
Mary Conway Kohler, Horace R. Lamb, 
George N. Lindsay, Jr., John V. Lindsay, 
FE. Nobles Lowe, Robert MacCrate, 
Lloyd F. MacMahon, Walter R. Mans 
field, Ben A. Matthews, Ralph L. 
McAfee, Francis D. McGurn, Roy W. 
McDonald, Robert A. McDowell, Gerald 
J. McMahon, Harold T. McNiece, 
Standish F. Medina, Oliver B. Merrill, 
Walter Gordon Merritt, Charles H. 
Meyer, George J. Mintzer, MacNeil 
Mitchell, J. Bovd Mullan, Louis B. 
Nichols, Alfred Ogden, Richard Owen, 
Theodore Pearson, Paul G. Pennoyer, 
Thomas L. Perkins, Ellis L. Phillips, 
Jr., William Piel, Jr., Morris Ploscowe, 


Charles Poletti, Milton Pollack, Jerome 
Prince, Henry W. Proffitt, John R. 
Raben, Leslie M. Rapp, Ross Reid, 
Daniel J. Riesner, Francis E. Rivers, 


Leonard J. Robbins, Leo Rosen, Maurice 
Rosenberg, Oscar S. Rosner, Howard V. 
Ross, V. Henry Rothschild II, Clarence 
R. Runals, Jos. A. Sarafite, Richard B. 
Scandrett, Jr., Frederick A. O. Schwarz, 


Stuart N. Scott, George C. Seward, Philip 
I. Seymour, Abraham Shamos, James 
H. Sheils, Edward N. Sherry, Caroline 


K. Simon, David M. Solinger, Otto C. 
Sommerich, William W. Staplin, Harris 
B. Steinberg, William A. W. Stewart, 
Mollie Strum, Myron Sulzberger, Jr., 
Robert W. Sweet, David ‘Teitelbaum, 
John S. Tennant, Thomas Thacher, 


\lien E. Throop, Charles J. Tobin, Jr., 
Lyman M. ‘Tondel, Jr., John Trubin, 
kdward B. ‘Twombly, Stuart N. Updike, 


Cyrus R. Vance, Jerrold G. Van Cise, 
C. L.. Wainwright, Ir.. Milton R. Wessel, 
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To Promote the Efficient 
Administration of Justice 


- On October 27, 1960, 
Dr. Pound observed his 
ninetieth birthday. 

We join with thousands of 
lawyers and judges in 


America and around the 


world in con gratulatin g this 


eminent legal scholar on his 
long career of service to 

the legal profession and 

the administration 


of justice. 


ROSCOE POUND 


Dean Emeritus of 
Harvard Law School 
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Rules Committee Invites Suggestions 


An invitation to the bench and bar of the 
country to cooperate in the revision of the 
federal rules was extended last month by 
Senior United States Circuit Judge Albert 
B. Maris, chairman of the Standing Com- 
mittee on Rules of Practice and Procedure of 
the Judicial Conference of the United States. 

The Committee, with five advisory com- 
mittees on civil rules, criminal rules, admiral- 
ty rules, general orders in bankruptcy, and 
appellate rules, was appointed last year by 
Chief Justice Earl Warren pursuant to a 1958 
statute authorizing the Judicial Conference 
to make the study. (April, 1960, Journal, 
page 206). 

“All letters from practicing lawyers, judges 
and law teachers are being earnestly con- 
sidered,” Judge Maris said. Suggestions should 
go to The Committee on Rules of Practice 
and Procedure, Supreme Court Building, 
Washington, D.C. 





Arbitration in Small Cases 
Proves Effective 


An arbitration plan can give dramatic re- 
sults in cutting delay in the trial of small 
causes, but it does not offer a promising pat- 
tern for relief of congestion in the federal or 
major state courts. 

Such is the conclusion drawn from a study 
of the plan in the Municipal Court of Phila- 
delphia by the Project for Effective Justice at 
Columbia University, as reported in the cur- 
rent Harvard Law Review. 

During its first two years the plan reduced 


delay from 24-30 months to 3-5 months. It 
was noted, however, by Maurice Rosenberg, 
director, and Myra Schubin, staff attorney, 
that it requires thousands of lawyers to serve 
as arbitrators at low fees and that it is a 
practical denial of jury trial. In larger cases, 
where the $85 fee would not be prohibitive, 
more cases would go to court and the record 
would be less impressive, they believe. 


A.B.A. Will Continue To Advise 


on Federal Judicial Appointments 


The Justice Department under Attorney 
General Robert Kennedy and the American 
Bar Association Committee on the Federal 
Judiciary will continue to cooperate in the 
investigation of persons under consideration 
for appointment as federal judges, the Ameri- 
can Bar Association has announced. 

President Whitney North Seymour and 
Chairman Bernard G. Segal of the Judiciary 
Committee conferred in Washington this 
month with Attorney General designate Ken- 
nedy and the new deputy attorney general, 
Byron White. 

The purpose of the cooperative arrange- 
ment is to bring to the federal judiciary the 
best qualified lawyers and judges available, 
without regard to party affiliations. It was 
first established about a decade ago, when 
former A.B.A. President Ross L. Malone was 
deputy attorney general. The procedure is 
entirely objective and advisory; the A.B.A. 
committee does not suggest judicial candidates 
but merely investigates and reports to the 
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Justice Department and the Senate Judiciary 
Committee on the qualifications of those 
whose names are submitted to the committee 
by the departinent. It reports whether it finds 
the candidate to be “qualified” or, as has 
occurred in some instances, “not qualified.” 

Retiring Deputy Attorney General Law- 
rence E. Walsh, as one of his last acts before 
leaving office, wrote President Seymour thank- 
ing the A.B.A. and particularly the Federal 
Judiciary Committee for what he termed its 
“exceptional contribution” in carrying on the 
investigative procedure. 

Mr. Walsh, himself a former federal judge, 
observed that the quality of the judiciary is a 
matter of primary concern to the bar and an 
item particularly appropriate for bar associa- 
tion activity. He said the A.B.A. Judiciary 
Committee “has made an exceptional con- 
tribution—exceptional in the extent of its 
achievement, exceptional in the manner of 
its achievement, and exceptional as an ex- 
ample of dedicated public service by private 
individuals.” 

For every judicial appointment made, the 
A.B.A. committee was asked to screen an 
average of three prospective appointees, and 
sometimes as many as a dozen, Mr. Walsh 
explained. He cited an unusually high per- 
centage of Senate confirmations as an evidence 
of the quality and acceptance of the A.B.A. 
assistance. 
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Illinois Pattern Jury Instructions were 
approved last month by the Supreme Court 
of Illinois and are being distributed to bench 
and bar. The new instructions, which are 
simple, brief, impartial, and free from argu- 
ment, and the detailed annotations, are the 
product of four years of work by a committee 
of lawyers, law professors and judges appointed 
by the Supreme Court. 

The Supreme Court also adopted Rule 25, 
effective February 1, 1961, which makes man- 
datory the use of an Illinois Pattern Jury 
Instruction if one is applicable to the facts 
of a case, and unless the trial judge “deter- 
mines that it does not accurately state the 
law.” The rule further enables the judge to 
have counsel prepare instructions of the IPI 
type, which must be approved by the court. 


Proposals to establish clients’ security 
funds have been adopted by the state bar 
associations of Arizona, Colorado, Illinois, 
Kentucky, New Hampshire, New Mexico, 
Ohio, Oregon, Pennsylvania, Virginia, Ver- 
mont (December, 1958, Journal, p. 128) and 
Washington. Theodore Voohees, chairman, 
noted in the 1960 annual report of the Ameri- 
can Bar Association Special Committee on 
Clients’ Security Fund. Kentucky’s fund will 
not be activated until action is taken by the 
state Court of Appeals and the Oregon and 
Virginia funds require approval by the state 
legislature. In addition, the Philadelphia Bar 
Association has adopted a $10,000 annual fund 
to cover all Philadelphia lawyers. (June, 1959, 
Journal, p. 25.) 

Seven other state bar committees have 
recommended that the funds be adopted in 
Arkansas, California, Connecticut, Indiana, 
Maryland, Rhode Island, and South Dakota, 
and committees are studying plans in a dozen 
more states. 


Procedures followed in handling the 
mentally ill will be analyzed in a one-year 
field study to be conducted by the American 
Bar Foundation beginning February | under 
a $88,910 grant from the National Institute of 
Mental Health of the U.S. Department of 
Health Education and Welfare. The field 
research is part of a complete reevaluation of 
the laws on mental illness (described in the 
August, 1957, Journal, pp. 46-54), which is 
being directed toward the formulation of 
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model legislation to protect the legal rights 
of the mentally ill. The first phase of the 
project, recently completed, was the prepara- 
tion of a report entitled ““The Mentally Dis- 
abled and the Law,” a detailed examination 
of the statutes, administrative regulations, 
proposed legislation, court cases, and medical 
and legal literature in the field to be published 
in the near future. 


Judicial selection reform plans to take 
Iowa, Oklahoma and Indiana judges out of 
politics are under consideration by 1961 legis- 
lative sessions. The lowa amendment, which if 
passed by this session as it was in 1959 (April, 
1959 Journal, p. 200) will go before the voters 
in 1962, and the Oklahoma amendment, 
approved by the State Bar last month, are 
patterned after the combination appointive- 
elective plan endorsed by the American 
Judicature Society and the American Bar 
Association. The Indiana bills provide that an 
incumbent judge, who would become a candi- 
date for reelection by declaration, would op- 
pose the candidate who won the most votes 
in the primary. In both elections the candi- 
dates would run without party affiliation or 
support. 


A sweeping reorganization of Colorado’s 
court system will be submitted to the state 
legislature this month by the Legislative Coun- 
cil Committee on the Administration of 
Justice. The proposed constitutional amend- 
ment would abolish justice of the peace courts 
and give Colorado a three, instead of a four, 
level court system—the Supreme, District and 
County Courts. It would authorize an increase 
of from seven to nine Supreme Court Justices, 
increase jurisdiction of the District Court, and 
upgrade the county courts to courts of record 
to be presided over by lawyer-judges. If ap- 
proved by the legislature, it would go to the 
voters in 1962 and, if passed, would become 
effective in 1965. 


Children’s Charter of the Juvenile Courts 
of Michigan, Inc., a year-old outgrowth of 
the Michigan Association of Juvenile Court 
Judges, received a grant of $277,762 from the 
W. K. Kellogg Foundation last month so it 
can furnish leadership in securing more effec- 
tive methods of preventing and correcting 
juvenile delinquency. The organization’s ex- 
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panded program will include demonstrations 
and experimentations at the local community 
level, a study of juvenile court procedures, and 
analyses of laws and legal actions. There will 
be a training program for judges and case 
workers, development of a manual of proce- 
dure, and a widely available consultation 
service. 


A system analysis of the work flow in the 
Common Pleas Court of Philadelphia to 
determine problem areas and define measures 
of relief has been sponsored by the Greater 
Philadelphia Movement, a non-partisan Citi- 
zen organization which is making a major 
study of Pennsylvania’s judicial organization 
(June, 1960, Journal, p. 27). The first phase, 
a $10,000 study, will be funded by a grant 
from a G.P.M. member and in part, by Arthur 
D. Little, Inc., Cambridge, Massachusetts, the 
research firm conducting the analysis. 


A new revised Criminal Code for Illinois, 
the result of six years of work by a joint 
committee of the Illinois State and Chicago 
Bar Associations, will be introduced into the 
General Assembly this month. Under the pro- 
posed code, Illinois criminal laws, now scat- 
tered through 148 chapters, would be placed 
in one chapter of the state statutes. 

Among the principal changes in the new 
code is one stating that in all criminal cases the 
trial judge, not the jury, would pass sentence. 
The jury could, however, recommend the 
death sentence in capital cases. Although not 
bound by such a recommendation, without 
one a judge could not impose the death 
penalty. 


Proposals to revise Florida’s trial court 
structure will be submitted by the Florida 
Judicial Council to the 1961 legislative session 
convening this month. Revised to eliminate 
points to which 1959 legislators objected, the 
proposed constitutional amendments would 
reduce the types of trial courts from nine to 
three; establish a division of juvenile and 
domestic relations in the circuit court; equal- 
ize pay scales of judges and increase salaries; 
make procedural changes to speed litigation; 
abolish the fee system; and in counties where 
the population exceeds 50,000 require judges 
of small claims and magistrate courts to be 
lawyers. 
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New Jersey’s Superior Court was in- 
creased from 38 to 44 judges last month 
after a three-year Senate delay (August, 1960 
Journal, p. 68). This month Governor Robert 
Meyner submitted bi-partisan nominations for 
the new positions to the lame-duck session of 
the Senate with hope it might suspend rules 
and vote immediate confirmation. 

In explaining New Jersey’s urgent need for 
judicial manpower, Chief Justice Joseph 
Weintraub reported this fall that cases filed 
in Superior and County Courts rose from 
11,000 in 1950 to more than 20,000 in 1960 
and that the number of pending civil cases 
had passed the 20,000 mark. 


The State Bar of Arizona will introduce 
four measures into the state legislature this 
month to implement in part the “Modern 
Courts Amendment,” passed in the general 
election, November 8 (November, 1960, Jour- 
nal, p. 117). These bills will provide for an 
increase in justice court jurisdiction from $200 
to $500; establish the operation of a state 
court administrator; provide for the effective 
service of court commissioners, masters and 
referees; and provide for a waiver of jury 
trials in felony cases. 


Teaching materials on professional re- 
sponsibility issues, which can be integrated 
into courses in criminal law, are being pre- 
pared this winter by Professor Murray L. 
Schwartz, University of California Law School 
at Los Angeles, under a grant from the 
National Council on Legal Clinics. Law 
teachers who would like to utilize these 
materials in their courses should write to the 
Council’s adminisrator, Professor Howard R. 
Sacks, American Bar Center, 1155 East 60th 
Street, Chicago 37, Illinois. 


Notes on Legal Education, a brief news- 
letter published for the first time last month 
by the A.B.A. Section of Legal Education and 
Admissions to the Bar, will be sent to the 
2,800 law school faculty members in the coun- 
try three times during each academic year to 
keep them informed about American Bar 
Association activities in the field of legal 
education. 


Membership dues in the State Bar of 
California have been raised to $37.00 for 
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active members admitted to practice for more 
than five years, to cover the costs of increased 
activity in disciplinary and unauthorized 
practice matters, and of other services to its 
expanding membership. Dues remain at $25 
for those active members admitted to practice 
for less than five years and at $5.00 for in- 
active members. Five dollars of each active 
member’s dues is allotted to the building fund. 


To sharpen disciplinary procedure, the 
New York State Bar Association adopted new 
grievance committee rules last month. The 
new rules enable the Association to petition 
the Appellate Division directly for an investi- 
gation of lawyers suspected of unethical prac- 
tices, if a local bar does not act within 60 days 
after a complaint is received. Formerly such 
action required a favorable vote from the 67 
executive and 30 grievance committee mem- 
bers, and in practice this seldom happened. 


The Supreme Court of Montana brought 
its calendar from a backlog of three and one- 
half years in 1957 to one of current status 
in 1960. In addition to the conscientious work 
of the Court, Chief Justice James T. Harrison 
attributes the accomplishment to an increased 
staff of law clerks, setting regular calendars 
for argument, longer workdays, summer ses- 
sions and the use of pro tem judges from the 
district court. 


Four continental peace-through-law con- 
ferences will be sponsored this year under 
the auspices of the A.B.A. Committee on 
World Peace Through Law. Lawyers and 
judges will meet in San Jose, Costa Rica, soon 
after March 1, in Tokyo in May or June, and 
in Africa and Europe some months later to 
explore agenda items for a 1962 world confer- 
ence, probably at the Hague, which will con- 
sider practical steps to be taken to extend the 
rule of law in international affairs. 


To reduce the cost of briefs, the Supreme 
Court of Washington has amended its Rule 
42 to provide that, effective this month, briefs 
may be printed by an offset duplicating 
method but not by mimeographing or hecto- 
graphing. 


The Supreme Court of Louisiana has 
adapted Canons of Judicial Ethics modelled 
after those of the American Bar Association. 





